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It is often a nice question to determine to 
what extent extraordinary stipulations in 
promissory notes render them non-negotiable. 
Contrariety of decisions on this point is the 
chief cause of the perplexity. The National 
Corporation Reporter calls attention to some 
recent Michigan cases on the subject which 
rather add to the general uncertainty as to 
what the law is. In Brooke v. Struthers, 68 
N. W. Rep. 372, a note had been executed 
providing for the payment of a certain sum 
to the payee or bearer at a certain time. 
There was a stipulation that the whole amount 
should become due upon default in the pay- 
ment of interest. The note also contained 
the following clause: ‘‘This note is of even 
date with a certain real estate mortgage made 
by the maker hereof to said payee and collat- 
eral hereto.’’ A bill was filed by the assignee 
of the note to foreclose this mortgage, and the 
entire case turned upon the one question as to 
the negotiability of the note. There was a 
provision in the mortgage that if the mort- 
gagor should leave any valid tax or assess- 
ment unpaid for thirty days, such taxes and 
the whole amount of principal and interest 
should at once become due and payable. It 
was asserted that this clause in the mortgage 
deprived the note of its negotiable character, 
which contention was sustained by the court. 

At the outset the court reached the conclu- 
sion that the note and mortgage must be con- 
strued together, as constituting one contract, 
and if there was any provision in the mort- 
gage which rendered the time of payment of 
the note uncertain, then it was robbed of its 
negotiable character—citing a great number 
of authorities. 

The court alluded to provisions in mort- 
gages allowing the mortgagee to pay taxes, 
procure insurance, and charge the cost to the 
mortgagor, etc., and said: ‘‘All of these 
provisions may be proper and valid if the 
parties choose to agree upon them, but they 
constitute additional agreements to the prom- 
ise to pay the debt, calling for the payment 
of additional sums of money, and they are 
usually conditional, and most always uncer- 
tain in amount, and we are not aware of any 





such urgent necessity that such instruments 
be considered negotiable as to justify the dis- 
regard of plain and generally recognized prin- 
ciples for its accomplishment, when all agree 
that the same provisions, if in the note itself, 
would make it non-negotiable in any court in 
the land, except where statutes intervene.’’ 
With regard to the provision in the mortgage 
before it, the court said: ‘‘It injects into the 
obligation a contract, as much as though the 
maturity and amount of the obligation were to 
depend upon the performance of an under- 
taking to clear a portion of the premises 
mortgaged, or to open a mine, sink a well, or 
perform any other act of service agreed upon, 
calculated to enhance or maintain the value 
of the security.’’ The court referred partic- 


ularly to McClelland v. R. R. Co., 11 N. Y. 
469, 18 N. E. Rep. 238; McClure v. Oxford, 
94 U. S. 429; City v. Lamson, 9 Wall. 478. 


In the very next case—Wilson v. Campbell, 
page 278 of the same Reporter—the Michigan 
court held that an almost identical provision as 
to taxes did not rob the note of its negotiabil- 
ity because at the time the note and mortgage 
were executed the obligation rested: upon 
the mortgagor to pay all taxes, and this pro- 
vision added nothing to what the law implied. 
It would almost seem that the court over- 
ruled itself, for it decided that there was no 
fatal uncertainty as to time of payment, cit- 
ing a great number of authorities to the ef- 
fect that provisions which allow the whole 
sum to be declared due upon certain condi- 
tions do not destroy the negotiability of a 
note. 

Justice Montgomery wrote this latter opin- 
ion, and he concurred in the former decision 
on the ground that the amount to be paid was 
uncertain, while Justice Hooker, who wrote 
it, as will be observed, based his decision 
upon the fact that the time was uncertain. 
Strange to say, a statement appears at the 
end of the decision that Justices Grant and 
Hooker ‘‘concur in the above opinion be- 
cause it is ruled by the case of Brooke v. 
Struthers.’’ To the reader of both it would 
seem that the leading opinion in Brooke v. 
Struthers is opposed to the doctrine in Wil- 
son v. Campbell. As the National Corpora- 
tion Reporter well says, ‘‘the decision in 
Brooke v. Struthers is a sweeping one, and it 
seems to us if proceeds on very narrow 
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grounds. If it is to be generally followed, it 
will necessitate a complete revolution in 
present methods of issuing notes and security 
therefor. It brings to mind somewhat vividly 
the struggle which resulted when the innova- 
tion of providing for attorneys’ fees in judg- 
ment notes was introduced. We believe the 
decision of the Michigan court is placed upon 
too narrow ground to long resist the tide of 
modern business methods, to which courts 
unconsciously, and even against their will, 
bend themselves. We think the court will 
discover that it has stirred up a hornets’ nest 
which will cause a vast amount of litigation. 
The decisions do not even possess the merit 
of consistency. The court seems to have 
laid down a doctrine which it, to all intents 
and purposes, completely overrules on the 
same day, and yet at the same time states 
that the one decision supports the other.”’ 








NOTES OF RECENT DECISIONS. 


RemMovaL or CausEsS—RECEIVER OF FED- 
ERAL Court.—In Shearing v. Trumbull, 75 
Fed. Rep. 33, decided by the United States 
Circuit Court for Colorado, it was held that a 
receiver appointed by a federal court has not 
a right, by virtue of his personal standing as 
such, to remove from a State to a federal 
court a suit in which he is joined as defend- 
ant with a citizen of the State. The court 
says: 


Olive D. Shearing brought suit in the District 
Court of Arapahoe;county against Frank Trumbull, 
receiver, and the Denver Consolidated Tramway 
Company to recover damages resulting to her from 
the death of her husband, caused by the negligent 
acts of the defendants. The suit was removed into 
this court by Trumbull, receiver, alleging that it 
arises under the constitution and laws of the United 
States. An order was made on the 13th day of May 
last, remanding the case, on the ground that the court 
has not jurisdiction of it. Trumbull now moves to 
vacate the order and reinstate the case. He was ap- 
pointed receiver of the Union Pacific, Denver & 
Gulf Railway Company in this court, and ifthe action 
had been brought against him alone, there would be 
no doubt as to his right to remove it. But the suit 
is against the Denver Consolidated Tramway Com- 
pany, a Colorado corporation, which has no right of 
removal, and the question is whether all parties de- 
fendant must have such right, in order that it may be 
maintained by any of them. Itis said that the case 
arises under the constitution and laws of the United 
States, but it is not of that character in the sense that 
there is any federal question to be decided. When- 
ever a question arises in a case as to the proper con- 
struction or effect of the constitution or some law or 





treaty of the United States, a federal court hag 
diction of the cause, without regard to the citi 

of the parties. Water Co. v. Keyes, 96 U. S. 1%” 
suit by or against a federal corporation, or by, 
against a receiver appointed in a federal court, ig 
of that class. In such case, the suitor has a pers 
standing in a federal court, in virtue of the ay 
under which he proceeds. 
a federal court is personally qualified to sue 


sued in such court, because of his appointment, 


has the personal standing ofa citizen of another St 
when the ground of jurisdiction is the diverse qj 
zenship of the parties. In an action of tort again 
several, all defendants must have the requisite qugj 
fications in order that the suit may be removed tp 
federal court. Pirie {v. Tvedt, 115 U. S. 41, 5 Sup, @ 
Rep. 1034, 1161. In this instance, the defends 
Trumbull, as an officer of a federal court, was eo 
tent to ask for the removal, but his codefendanty 
not in the same situation. As the tramway com 7 
was not qualified to remove the cause, the defe 
Trumbull is under the same disability. In my 
ment, Landers vy. 'Felton, 73 Fed. Rep. 311, on 
the defendant relies was wrongly decided andl 
not able to follow it. 





Fiverity Insurance — Constructiona 


Poticy — CHANGE OF EMPLOYMENT. — 


Supreme Court of Georgia, in Fidelity 
Casualty Co. v. Gate City Nat. Bank, 2 
E. Rep. 392, decide some interesting que 
tions in the law of fidelity insurance, 


holding being that under a contract by wid 
a fidelity and casualty company binds iftél 
to make good to a bank, to a specified ex 

such pecuniary loss as the latter may sustill 
by reason of the fraud or dishonesty # 
named employee in connection with hisi 
ties as rezeiving teller, ‘‘or the duties! 


which, in the employer’s service, he may® 
subsequently appointed or assigned byl 


employer,”’ it is the right of the bank, wil 
out notifying the company, to confer upt 
this employee the office of assistant cashial 
in addition to that of receiving teller; at 
upon this being done, the company is & 
much bound to make good to the bank le 
occasioned, during the period covered by ti 
contract, by reason of the employee’s f 
or dishonesty while acting in the capaci 
assistant cashier, as in that of receiving te 
Although the contract may have requil 
the bank, upon the discovery of any frauddt 


dishonesty on. the part of such employee; 


give notice thereof to the company, and 
immediately after knowledge by the bank 
the occurrence of any act on his part inv 


ing a loss to the company of more than $10 ; 
to notify the company of the same, yet wie 


such contract contained no stipulation 1 
ing it in the least degree incumbent upo® , 
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“pank to exercise any diligence or care in in- 
"quiring into or supervising the conduct of 
this particular employee, or of any of his co- 
‘employees in its service, and imposed upon it 
po duty of vouching for the fidelity or effi- 
“ciency of the latter, or of requiring them to 
"watch and report upon his actings and do- 
"ings, information or knowledge on the part of 
‘the bank’s cashier—he being only such a co- 
‘employee—as to the matters concerning 
: which the company had stipulated for notice, 
yould not, relatively to it, be, under these 
‘gircumstances, imputable to the bank itself. 
| The court says in part: 
| The following cases throw much light upon the 
“mbject under consideration: In Railway Co. v. 
’ Shaeffer, 59 Pa. St. 350, it was held that, where an of- 
‘fcer of a corporation violates his duty, knowledge on 
' the part of other officers of the corporation of the de- 
‘fault, or even connivance init, does not discharge 
BS the sureties. In that case the defaulting employee 
STION GE. bad given a bond, with sureties, for the faithful dis- 
om charge of his duties. In delivering the opinion of 
"the court, Sharswood, J., says: ‘“‘Corporations can 
idelity@R® only act by officers and agents. They du not guaranty 
rk, 2 ’ to the sureties of one officer the fidelity ofthe others. 


The rules and regulations which they may establish 
se e in regard to periodical returns and payments are for 















AnCe, & their own security, and not for the benefit of the sure- 
by ida ties. The sureties, by executing the bond, become 
ids pam responsible for the fidelity of their principal. It is no 

He tollateral engagement into which they enter, depend- 
d exter “enton some contingency or condition different from 
, gusta the engagement of their principal. They become 































joint obligors with him in the same bond, and with 
“the same condition underwritten. The fact that there 
"were other unfaithful officers and agents of the cor- 
“poration, who knew and connived at his infidelity, 
“ought not in reason, and does not in law or equity, 
Relieve them from the responsibility for him. They 
‘Widertake that he shall be honest, though all around 
‘timare rogues. Were the rule different, by the con- 
| Miracy of the officers of a bank, or other moneyed in- 
ititution, all their sureties might be discharged. It 
impossible that a doctrine leading to such conse- 


er ; “@ences should be sound. In a suit by a bank against 
ny is /asurety on the cashier’s bond, a plea that the cash- 

«it’s defalcation was known to and connived at by the 
nk lo "am licers of the bank was held to be no defense. Tay- 
od by WEE lory. Bank, 2 J. J. Marsh. 564.” In the latter case it 
3 ft Would seem that a mother bank established a branch, 


“Putting itinto the hands of adirectory for manage- 
Ment, and itself appointing a cashier, requiring of 
‘timabond. In speaking of a plea filed in defense to 
/4mit upon the bond, Judge Robertson said (pages 
$69,570): “It imputes to the directory of.the branch 
bank only a knowledge of the delinquencies of the 


pacity d 
ing teller 
requit 


fraud a 


jloyee, WF tushier, and a connivance at them. It was their duty, 
and ® itthey haa any such knowledge, to communicate it to 
kof ‘Me mother bank. And if they failed to do it there 


Would be more reason for charging them with fraud 
% the mother bank than for imputing to it any fraud 
M the sureties of the cashier. It is not the presump- 
; tion of either law or fact that everything known to the 
| Manches is communicated to the principal bank. The 
Gihier of a branch is an agent of the mother bank. 
“Me directors of the same branch are other agents of 











the same parent institution. Suppose these sev- 
eral agents combine to defraud their principal; is t! e 
ene excused by the fact that the other is particeps? is 
the surety of one exonerated because the other has 
‘co-operated in the malfeasance? Or suppose one con- 
nive at a fraud or improper conduct of the other; is 
the employer responsible because one of its agents 
knew of the delinquency, and might have prevented 
its recurrence? The legal maxim, ‘Qui facit per alium 
JSacit per se,’ does not apply to such a case. The con- 
nivance of the branch is not that of the mother bank. 
The fraud of the branch is not that of the mother in- 
stitution, because, if the piea be true, there was a 
tacit combination of the agents to injure the principal. 
If A employ a principal to transact particular busi- 
ness, and exact from him security for his fidelity, and 
constitute another agent to perform other associate 
and supervisory functions, surely, if they both con- 
spire to defraud their constituent, the security shall 
not be permitted to say that the act of the agent is 
that of the principal.” Brandt, in his work on Sur- 
etyship and Guaranty (section 369), recognizes and 
approves the doctrine laid down in the cases above 
referred to, and says: “Ifthe sureties of one officer 
of a corporation could be relieved from liability by 
the neglect of duty of other officers of the corporation, 
the corporation would be deprived of all remedy.” 
See additional cases cited by the author. The above 
authorities will suffice to show that the doctrine of 
constructive notice bas no application to transactions 
such as that in the present case. Not having required 
the bank to insure the fidelity of all its other em- 
ployees, as a condition precedent to recovery on Red- 
wine’s bond, the company cannot take advantage of 
the failure of duty on the part of one of the bank’s 
employees. Undoubtedly it was the duty of McCand- 
less, the cashier, to inform the bank as to any misdo- 
ings of Redwine of which he knew. This was, how- 
ever, a duty he owed the bank, and not the company, 
which could only derive a benefit therefrom by ex- 
press stipulation in its contract to the effect that it 
should be entitled to have such duty of McCandless to 
the bank faithfully performed. The bank suffered 
from such neglect to a far greater extent than did the 
company, whose liability under its bond was limited 
in amount, and surely the bank is not equitably 
estopped from claiming a benefit under the bond 
which it expressly stipulated for. 





ASSIGNMENT FOR Benerit or Crepirors— 
Wuen Fravupvutent.—It is held by the Su- 
preme Court of Montana,in Rosenstein v. 
Coleman, 45 Pac. Rep. 1081, that an assign- 
ment for the benefit of creditors, which gives 
the assignee discretionary power to sell 
‘‘either for cash or on time, or fer credit,’ is 
fraudulent per se as to creditors, though it 
also directs the assignee to use all diligence 
in disposing of and collecting the property 
and effects, to the end that the creditors 
‘tmay not be hindered or delayed,’’ and 
that Comp. St. div. 5, § 231, making the 
question of fraudulent intent on the part of 
the grantor one of fact, does not preclude 
the court from adjudging fraudulent an as- 
signment for the benefit of creditors which 
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authorizes the assignee to sell and dispose of 
the assigned property as he ‘‘may deem best, 
either for cash or on time, or for credit.’’ 
The court says: 


The important question in this case is whether an 
assignment which empowers the assignee to sell and 
dispose of the assigned property as he may deem 
best, either for cash or on time or for credit, is fraudu- 
lent and void as to creditors. The district court held 
it was not, and submitted the question of fraud to a 
jury. But, after careful consideration, we under- 
stand the law to be that such an instrument is fraudu- 
lent. Itis a well-established principle that a debtor 
making an assignment can authorize no delay what- 
ever, except such asis necessarily incident to the 
creation of the trust. This principle is thus stated by 
Gardiner, J., in Nicholson y. Leavitt, 6 N. ¥.510: “It 
has always been understood that, where an individ- 
ual has incurred an obligation to pay money, the time 
of payment was an essential part of the contract; that 
when it arrived the law demanded an i nmediate ap- 
propriation by the debtor of his property in discharge 
of his liability, and, if he failed, would itself, by its 
own process, compel a performance of the duty. The 
debtor, by the creation of a trust, may direct the ap- 
plication of his property, and may devolve the duty 
of making the appropriation upon a trustee. This 
the law permits, and such delay as may be necessary 
for that purpose. But the debtor cannot in this way 
avoid the obligation of immediate payment, or extend 
the period of credit, without the consent of the 
creditor. The attempt to do this, however plausible 
may be the pretense, is, in conscience and in law, a 
fraud, and nothing else.’ This language was ap- 
proved of by the New York court of apppeals in Dun- 
ham v. Waterman,17N. Y.9. The argument is ad- 
vanced that this discretionary power vested in the as- 
signee may result advantageously to the creditors, by 
avoiding a sacrifice of the goods included in the as- 
signment. This is likewise answered by the rule that 
the debtor cannot, by an assignment, avoid the obliga- 
tion of immediate payment when the debt is due. He 
cannot, without his creditor’s consent, extend the 
period of credit. Provisions, therefore, in an assign- 
ment, “by which it appears that the debtor, at the 
time ofits execution, intended to prevent the im- 
mediate application of his property to the payment of 
his debts, will make the instrument void as to such 
creditors as are hindered and delayed.” McCleery v. 
Allen, 7 Neb. 21. It has been further laid down that, 
if an assignment eontaining a clause authorizing a 
sale on credit is valid, it foliows that the debtor has a 
right to confer the power. Butifthe owner of the 
property has vested the discretion in his assignee, un- 
less it is fraudulently exercised, ‘“‘equity cannot inter- 
polate a provision that the fund shall be disposed of, 
and the money realized according to the discretion of 
the chancellor.”’ Nicholson v. Leavitt, supra. 

It is earnestly contended by the respondent that by 
section 231, div.5, Comp. St., the court is precluded 
from adjudging the assignment fraudulent because of 
the provisions on its face. This is equivalent to say- 
ing that a positive intent to defraud creditors must 
exist, in order to make the assignment ‘illegal, and 
that the statute above cited makes the question of 
fraudulent intent a question of fact, and not of law. 
We find the very same statute was in force in New 
York when the several decisions in that State declar- 
ing assignments which authorized sales on credit to 
be invalid were rendered. 2 Rev. St. N. Y. p. 187, § 





4. It was urged in the court of errors of that State, 
in 1883, in the case of Cunningham v. Freeborn, ij ; 
Wend. 241, that the supposed determination of the 
question of fraudulent intent belonged to the j F 
and not tothe court. It was there held thatin 
court of equity the chancellor must determine the 
question upon all the facts in the case before 
whether upon complaint and answer or pleadings ang — 
proofs, and come to a conclusion such as a jury would 
be bound by the law to find. The court, by Nelson, : 
J., there said: ‘It could never have been intended 
by this statute, nor could it be endured in principle 
or practice, that the verdict of the jury should be 
conclusive, if against law and evidence, or that the 
answer ofa defendant, disclaiming a fraudulentip. 
tent, though it admits facts from which such intent is 
a necessary or legal inference, shall still be conclusiyg 
upon the point. The true doctrine on thig 
subject, notwithstanding the statute, I apprehend, is 
that if there is any provision inthe deed of assign- 
ment, or any fact admitted in the answer, which is 
per se fraudulent according to the law of the case, it 
is so, the denial of the fraudulent intent to the cop- 
trary notwithstanding; that fraud in fact isa ques — 
tion compounded of law and fact, which is to be found 
by the jury in a court of law, under proper direction 
duly observed by them, and may be by the chancellor 
in acourt of equity; that any set of facts, or any in 
tention, to be fraudulent, must be a violation of some 
principle of law, since the revised statutes as well as 
before; and, when the violation of the principleis 
admitted by the admission of the facts, the intentis 
the natural and necessary consequence, and the de 
nial is senseless and idle. ‘Where there is no law, 
there is no transgression;’ and where the law exists, 
and the transgression is admitted, the intent follows 
as alegal inference. The admission of facts which 
are per se fraudulent in judgment of law is as much, — 
and as conclusive upon the defendant, as if he had in 
express terms admitted a fraudulent intent in his an- 
swer; andin such acase any subsequent disclaimer 
of such intent will not avail him. It will not be em 
titled to credit; neither is his disclaimer after the ad- 
mission of facts which are of themselves fraudulent 
against creditors; for the legal intent, from these 
facts, is stronger than the mere admission of it sub- 
sequently denied. There was aciass of cases, familiar 
to the profession, by which the acts of parties were 
pronounced fraudulent and void in law, as against 
creditors, in the absence of any fraudulent intent, 
and under a concession by the courts that there was 
none. Reade v. Livingston, 3 Johns. Ch. 481; Seward 
v. Jackson, 8 Cow. 406; Jackson v. Peek, 4 Wend. 300. 
The doctrine of these cases was arraigned in this court 
in Seward v. Jackson, 8 Cow. 406, and all questions of — 
fraud were supposed to be put upon the footing of a 
fraudulent intent by the decision in that case. The 
provision of the revised statutes making all questions ~ 
of fraudulent intent a question of fact, and not of law, — 
was no doubt intended to settle definitely, by enact- 
ment, the above litigated question, and all others ofa 
like nature. Such is the effect of the note of the re- 
visers to this section.” In Dunham v. Watermaa, 
cited above, the reasoning of Judge Nelson is regarded 
as “clear and conclusive.” “It follows,” say the 
court, “from the reasoning of Mr. Justice Nelson, 
which I regard as unanswerable, that wherever an 
assignment contains provisions which are calculated 
per se to hinder, delay, or defraud creditors, although 
the fraud must be passed upon as a question of fact, 
it nevertheless becomes the duty of the court to set 
aside the finding, ifin opposition to the plain infer- 
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ence to be drawn from the face of the instrument. A 
y must in all cases be held to have intended that 
which is the necessary consequence of his acts.” 

We regard the argument of the foregoing opinions 
asthoroughly sound. The obvious practical tendency 
and operation of permitting failing debtors to give 
their assignees discretion to sell on credit is to abuse 
the confidence of creditors, and to hinder and delay 
those who have aright to their money, without any 
delay other than such as, of course, is ‘‘incidental and 
necessary to the existence of the trust, or the exer- 
cise of the power.”” Dunham v. Waterman, supra. If 
they (the creditors) wish the property sold on credit, 
they have a right to so determine; but the debtor or 
his trustee, of his selection, cannot take away that 
right. Barney v. Griffin, 2 N. Y. 365. The Supreme 
Court of Illinois, in Bowen v. Parkhurst, 24 Ill. 258, 
says there is reason in the view that the tendency and 
effect of such assignments is to hinder, delay, and de- 
fraud creditors. ‘‘The assignment,” say the court, 
“withdraws all the debtor’s property from the reach 
of legal process, and leaves it where the creditors can- 
not reach it in any other manner than by the exercise 
ofthe discretion of the assignees. The assignee has it 
in his power to place the creditors at defiance until he 
shall have converted the property into the means of 
payment at private sale on credit, on such terms as he 
in his judgment .may deem best, and most for the in- 
terest of the parties concerned. This power to sell at 
private sale, on the most advantageous terms, in- 
yolves a right to delay the sale as long as the assignee 
thinks proper. The sale may be made on any terms 
of credit he thinks best, and in this way the creditors 
may be indefinitely hindered and delayed. An insolv- 
entdebtor ought not to have the power, under color 
of providing for his creditors, of placing his property 
beyond their reach, in the hands of trustees of his 
own selection, and take away the right of the creditors 
tohave the property converted into money for their 
benefit, without delay. They alone should have the 
tight to determine whether the property shall be sold 
o credit, and any conveyance which takes away this 
right ought not to be upheld; for it is a conveyance to 
hinder and delay creditors, and within the very teeth 
ofthe statute.”” See, also, Whipple v. Pope, 33 IIl. 
$34; Hutchinson v. Lord, 1 Wis. 286; and Gardner vy. 
Bank, 95 Ill. 298. Burrill, Assignm. § 190, reviews the 


_ decisions of the various States upon the question un- 


der consideration. We have examined the many 
tases cited in that author’s text; and our opinion is, 
that the New York, Illinois, and Wisconsin decisions 
stand upon the sounder basis, and that the insertion 
of a clause which permits the assignee to sell on 
edit, in its tendency and operation and effect, hin- 
ders and delays creditors, and that, as the assignor is 
inlaw deemed to have intended all the consequences 
Which naturally flow from the provisions of the as- 
sigument made, the intent to hinder, delay, and de- 
fraud becomes a necessary legal inference from the 
Provision itself. Burrill, Assignm. § 309. 





Quirc.arm Deep—Bona Five PorcHaseR 
—Uxrecorpep Derp.—It is held by the Su- 
preme Court of Nebraska, in Schott v. Dosh, 
68N. W. Rep. 346, that the holder of a quit- 
tlim deed, properly recorded, who purchased 
ingood faith, and without notice of a prior 
Marecorded conveyance, takes the title, in 
Meference to the grantee under such unre- 





corded conveyance. Upon the law appli- 
cable to the case the court says: 


The questions presented by the record are as fol- 
lows: (First. Does a quitclaim deed properly re- 
corded, in favor of one who purchases in good faith, 
and without notice of a prior unrecorded conveyance, 
take precedence of such conveyance? Second. If so, 
does the evidence in this case sustain the finding of 
the trial court that Sherwood was such a bona fide 
purchaser, without notice? Third. If the first ques- 
tion should be answered in the negative, are subse- 
quent grantees under deeds of warranty subject to 
outstanding equities because of a remote quitclaim 
deed in their claim of title? On the authority of 
Snowden v. Tyler, 21 Neb. 199, 31 N. W. Rep. 661, the 
case might probably be solved in favor of the defend- 
anton the last question, regardless of the others. 
But, for several reasons, we shall consider the first 
two stated. One reason is that, while the first ques- 
tion bas several times been brought to the attention 
of the court, the cases have always been complicated 
by facts which have rendered an authoritative decis- 
ion impossible, and the dicta which have been ex- 
pressed have not served to remove the generally pre- 
vailing doubt on this question of very apparent prac- 
tical importance. The second reason is that in many— 
and, in fact, all the earlier—cases holding that the 
grantee under a quitclaim deed is not, in such case, 
entitled to protection, the reason given is that such a 
deed does not purport to convey the fee or even limit 
the estate, but merely to release any claim which the 
grantor may have. If this reason be well founded, 
then it seems illogical to hold that a remote grantee 
obtains any greater title than the immediate grantee, 
both claiming through a deed which purports to con- 
vey the saine interest. 

We shall direct our attention, therefore, to the first 
question, and in the first place to a consideration of 
the former expressions of this court. In Association 
v. Hass, 10 Neb. 581,7 N. W. Rep. 3829, it was said, 
“The effect of this quitclaim deed was only to pass 
the naked legal title, and changed no equities of the 
parties.” A consideration of the case discloses that 
no interest whatever appeared of record or otherwise 
in the grantor, a deed whereby it was intended to 
convey an interest by mistake omitting the land in 
controversy from the description. The question was 
between the grantee under the quitclaim deed, and a 
mortgage from the same grantor. No protection was 
claimed under the recording acts, and the decision 
was wholly foreign thereto. We refer to the case 
only because it is cited in argument, and because it has 
been several times cited as supporting the doctrine that 
the grantee under a quitclaim deed is not protected. In 
Hoyt v. Schuyler, 19 Neb. 652,28 N. W. Rep. 306, it 
was held that there was a record of the prior deed 
sufficient to impart notice. It was also stated that it 
neitHer was alleged in the petition, nor claimed in the 
brief, that the appellant was a bona jide purchaser. 
Therefore the further statement of the court was en- 
tirely obiter, that “the form of the conveyance repels 
the inference of a bona Jide purchase,” as was also the 
further statement that the plaintiff ‘‘merely took the 
interest of Carter, and as he had previously conveyed 
all his right, title, and interest in the lot, the grantee 
under the second deed took nothing.’”’ Nevertheless 
the court, evidently for the purpose of preventing 
these obiter dicta from being taken as announcing an 
absolute rule, added that “a party who claims title 
under a quitclaim deed from one who had formerly 
conveyed his title to another, and the effect of which 
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will be to deprive the first grantee of his title, must 
make a clear case of bona fides on his part before his 
title will be sustained.”” In Snowden v. Tyler, 21 
Neb. 199, 31 N. W. Rep. 668, remote grantees under a 
deed of quitclaim were protected. It was claimed 
that the quitclaim deed passed no title, and that, 
therefore, none passed under deeds from the grantee 
therein. The court said: “The rule, no doubt, is 
that a person who purchases of another real estate, 
and receives a quitclaim deed only therefor, is bound 
to inquire and ascertain at his own peril what out- 
standing equities exist, if any, against the title. - 

We are not prepared to hold, however, that a quit- 
claim deed where the grantor has already conveyed 
will not in any case convey titles. * * * It is the 
policy of the law that titles to real estate shall become 
matters of certainty, as far as possible, and that one 
who acts in good faith in purchasing, and pays the 
value of the property, shall be protected in his pur- 
chase.”” The court therefore put the protection of 
remote grantees, not upon the illogical ground that 
while a quitclaim deed purports to and does only pass 
the grantor’s estate, the magic of a covenant of war- 
ranty in a subsequent deed will enlarge that estate 
beyond what the first deed purports to convey. But 
the conclusion was placed upon the logical ground 
that one who finds a complete chain of conveyances to 
his grantor, without apparent defects, and without 
notice of outstanding equities, and who pays value, 
will, under the recording acts, be protected. This 
logic applies as well to immediate grantees as to a re- 
mote grantee. In Lavender v. Holmes, 23 Neb. 345, 
36 N. W. Rep. 521, the subject was again considered, 
many of the cases reviewed, and the conclusion 
reached that ‘‘while we concede it to be the general 
rule, as stated by the authors above cited, that a pur- 
chaser who acquires title by the quitclaim deed is not 
a bona fide purchaser, without notice of existing equi- 
ties, yet we think it is sufficiently shown that there 
are exceptions to this rule, and that this case falls 
within the exception.”” This was not, however, a 
case involving a consideration of the recording acts. 
In Pleasants v. Blodgett, 32 Neb. 427, 49 N. W. Rep. 
453, the language already quoted from Hoyt v. Schuy- 
ler, supra, to the effect that a conveyance by quit- 
claim “repels the inference of a bona Jide purchaser,” 
was repeated but the holding of the court was that 
the grantee had actual notice of the adverse claim. 
This was also the doctrine of the court on the rehear- 
ing of the same case. 69 Neb. 741, 58 N. W. Rep. 423. 
A case much relied on by the appellant is Bowman y. 
Griffith, 35 S. W. Rep. 140, but a careful examination 
of the case convinces us that it is entirely without ap- 
plication. It is true that one of two reasons given for 
not holding that an estoppel in pais existed against a 
grantor was that the grantee had accepted a quitclaim 
deed. But no question was involved of the construc- 
tion of the recording act, and the reasons for enfore- 
ing an estoppel in pais, which would produce an ef- 
fect equivalent to a covenant for title, are quite dif- 
ferent from those which control the construction of 
the recording act. The case was very complicated in 
its facts, and we cannot hope to state it more briefly 
than it is stated in the lucid language of the autbor of 
the opinion. Space does not permit that we should 
repeat this statement, to show the inapplicability of 
the case. Suffice it to say that the question there pre- 
sented was whether one who had accepted a deed 
containing recitals showing that it was made to cor- 
rect a former deed, purporting to convey land which 
had in fact been conveyed to another person, could 
set up title as against that other person, and contrary 





to the terms of the deed which he had accepted. The 
foregoing review, we think, shows that, while the 


court has expressed itself to the effect that a quit. | 


claim deed passes no more than the grantor’s present — 
interest, this expression has been used to state a gen — 
eral truth, and not as a construction of the recording 
act, and that, so far as concerns the rights of a grantee 
under a quitclaim deed by virtue of the recording act, 
the court, while intimating that the tender of a quit. 
claim deed puts a purchaser on inquiry, has neverthe. 
less always intimated that on proof of bona jJides he ig — 
entitled to protection, and in one case, at least, has 
afforded him protection. 7 
Cases elsewhere are conflicting. In some States it 
is held that a quitclaim deed conclusively charges the 
grantee with notice of outstanding equities, including — 
prior unrecorded conveyances. Smith’s Heirs y, | 
Branch Bank at Mobile, 21 Ala. 125; Leland v. Isen- 
beck, 1 Idaho, 469; McAdow v. Black, 6 Mont. 601; — 
Snow v. Lake’s Admr., 20 Fla. 656. To these maybe 
added some others, but they require comment. Wood- 
folk v. Blount, 8 Hayw. (Tenn.) 146, frequently cited — 
as sustaining that view, really leaves the question un _ 
decided. In Bragg v. Paulk, 42 Me. 502, the convey. 
ance was a mortgage to secure a past debt, and the — 
court held that this did not constitute a purchase for 
a valuable consideration. Marshall v. Roberts, 18 
Minn. 405 (Gil. 365), was based on the construction : 
of a peculiar statute; and Oregon, having adopted the — 
same statute (Baker v. Woodward, 12 Or. 3, 6 Pag, 
Rep. 1738), follows the Minnesota case in its construe 
tion. The effect of the Minnesota decision was, how- 
ever, to induce the legislature to amend the statute, — 
and since the amendment the Minnesota court hag © 
held that a quitclaim deed stands on the same footing 
as any other conveyance. Strong v. Lynn, 38 Minn, ~ 
315, 87 N. W. Rep. 448. In South Dakota the author 
ofthe principal opinion announces the rule that a” 
quitclaim deed charges a purchaser with notice. But ~ 
Judge Corson dissented on this point, and Judge Kel © 
lam only concurred on the ground that there was ack ~ 
ual notice. The court was composed of but three | 
judges. Parker v. Randolph (8S. D.), 59 N. W. Rep. © 
722. In Michigan the court was once evenly divided 
on the question; Chief Justice Cooley and Judge” 
Sherwood holding that the quitclaim deed afforded 4 
protection, and Judges Campbell and Champlin hold-~ 
ing that it did not. De Veaux vy. Fosbender, 57 Mich. — 
519, 24 N. W. Rep. 790. Recently, however, a unani- 
mous court has adopted the view of Judges Camp | 
bell and Champlin. Peters v. Cartier, 80 Mich. 123, 
N. W. Rep. 73. Texas, after much vacillation, and 
without any careful discussion of the authorities else ~ 
where, has adopted a similar view, but restrictedit 
closely to a technical release, as distinguished from® 
deed of bargain and sale without covenants. Rieh- 
ardson v. Levi, 67 Tex. 359, 3S. W. Rep. 444. Nearly” 
all the recent cases adopting the view which we have — 
been discussing cite the case of Johnson v. Williams, 
87 Kan. 179, 14 Pac. Rep. 537. This case cited most of 
the authorities then existing, and held that one who 
claims under a quitclaim deed is not a bona fide pul — 
chaser, with respect to outstanding equities shown by — 
the records, or which are discoverable by the exer — 
cise of reasonable diligence, on making proper exal ~ 
ination and inquiries. It is admitted that a pur 
chaser under a quitclaim deed may be a bona fide 
purchaser with reference to a prior unrecorded deed — 
of which he has no notice. On the other hand, the © 
following cases hold—and, we think, with better ret 
son—that there is no distinction as to the form of col” 
veyance; that in this country, and in modern time’ — 
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deed of quitclaim is not merely a release, but operates 
to pass the grantor’s title, even to one who could not 
at common law accept a release; that the recording 
acts draw no distinction; that under them the ques- 
tion is not under what form of conveyance one claims, 
but whether one is a bona jide purchaser; and that, 
therefore, the holder of a quitclaim deed is entitled to 
the same protection as one under a deed of bargain 
and sale, or containing covenants of warranty. Moelle 
y. Sherwood, 148 U. S. 21, 13 Sup. Ct. Rep. 426; Wil- 
helm v. Wilken (N. Y. App.), 44 N. E. Rep. 82; Graff 
y. Middleton, 43 Cal. 331; Bradbury v. Davis, 5 Colo. 
65; Brown v. Oil Co., 97 Ill. 214; Chapman v. Sims, 58 
Miss. 154; Willingham v. Hardin, 75 Mo. 429; Cutler 
y. James, 64 Wis. 178, 24 N. W. Rep. 874. In several 
otthe States the cases cited overrule earlier cases 
holding the contrary view. The tendency of the de- 
cisions is uniformly in favor of the quitclaim deed, 
except in lowa, where it was formerly held that the 
holder thereof was protected, and it is now held that 
heisnot. Pettingill v. Devin, 85 Iowa, 344; Steele y. 
Bank, 79 Iowa, 339, 44 N. W. Rep. 564. 

The question has been so much discussed that any 
extended inquiry into the reasons would not be novel. 
Those given in support of the rule denying quitclaim 
deed protection are two in number. The first we 
have already alluded to. Such a deed does not pur- 
port to convey any definite estate, but merely the 
grantor’s interest. This reason refers back to the ob- 
solete doctrine of common law releases. In modern 
lawit is not supposed, in any case, that a grantor is con- 
yeying more than he owns. Our statute provides that 
every conveyance shall pass all the grastor’s interest, 
unless a contrary intent can be reasonably inferred 
from the terms used. Comp. St. ch. 73, § 50. There 
is nothing, therefore, in the fact that a grantor only 
purports to convey his interest, which should charge 
apurchaser with notice of a prior unrecorded con- 
yeyance. The other reason given is that the fact that 


_ the grantor declines to warrant the title is enough to 


arouse suspicion. This may or may not be true, ac- 
cording to circumstances. Sofar as the reason has 
any force generally, it seems to be fairly met by the 


' suggestion of Mr. Rawle, in his work on Covenants 


for Title, that the fact that a personal covenant is re- 
quired is itself a circumstance casting suspicion upon 


' thetitle conveyed. A conveyance by quitclaim is by 


no means uncommon in modern times, when there 


_ areno outstanding equities; and it is certainly a con- 
_ éeivable case that a man may be willing to accept 


such a conveyance for the very reason that he is con- 
fident that he obtains a perfect title, which would 
render covenants of no service. Aside from the fore- 
going reasons for denying a quitclaim deed protection, 
the cases holding that doctrines nearly all depend for 
their support upon certain dicta in the Supreme 
Court of the United States—notably, the case of May 
y. LeClaire, 11 Wall. 217. Judge Brewer, in the dis- 
trict court for this district, in the absence of a direct 
adjudication by this court, felt constrained to follow 
these dicta in Hastings v. Nissen, 31 Fed. Rep. 597. 
But in Sherwood vy. Moelle, 36 Fed. Rep. 478, a case 
Precisely like that before us, and involving some of 
the same conveyances, he resolved it in favor of 
Sherwood; intimating a doubt as to the general appli- 
tation of the old rule, but basing his decision on the 
ground that Snowden v. Tyler, supra, protected a re- 
Mote grantee. This case went to the Supreme Court 
Of the United States (148 U.S. 21,13 Sup. Ct. Rep. 
#6), and was there affirmed. Judge Brewer concur- 
ting, on the broad ground that the receipt of a quit- 


¢laim deed does not prevent a party from becoming a 





bona jide holder, and that the previous dicta of the 
court were not sound in principle. 

Section 45, ch. 73, Comp. St., defines a ‘“‘purchaser”’ 
as embracing “‘every person to whom any real estate 
or interest therein, shall be conveyed for a valuable 
consideration.”” The term ‘‘deed” is defined in sec- 
tion 46 as embracing every instrument in writing by 
which any real estate, or interest therein, is cieated, 
aliened, mortgaged, or assigned, or by which the title 
to any real estate may be affected, in law or in equity, 
except last wills and leases for one year, or for a less 
time. The recording act (Comp. St. ch. 73, § 16), pro- 
vides that deeds shall take effect and be in force from 
and after the time of delivering the same to the regis- 
ter of deeds for record, and not before, as to all credit- 
ors and subsequent purchasers in good faith without 
notice: and such deeds, mortgages, or other instru- 
ments shall be adjudged void as to all such creditors, 
and subsequent purchasers without notice, whose 
deeds, mortgages, and other instruments shall be 
first recorded. In view of the definitions given of 
“deed” and “purchaser,’”’ we cannot hold that section 
16 does not apply to the grantee under a quitclaim 
deed, without a judicial amendment of the plain lan- 
guage of the statute. 








THE APPOINTMENT OF PROXIES AND 
REVOCATION OF THEIR POWERS. 


* A ‘‘proxy’’ is one who is appointed to ex- 
ercise some right or privilege appertaining to 
the appointee; usually the righ: to vote at 
stockholders’ meetings, and the like. The 
expression comes to us from the civil law, 
and is said to be a contraction of the word 
‘*procuracy,’’ denoting the profession of the 
‘*proctor’’ or ‘‘procurator ;’’ an officer of the 
civil law courts corresponding to ‘‘attorney’’ 
in those of the common law. The word 
‘‘proxy’’ also describes the instrument or 
power under which the appointee acts.’ At 


1 Century Dict. Black’s Law Dict. The proxy need 
not bein any special form, nor executed with any 
particular formality; but the stockholder should fur- 
nish such written evidence as will reasonably assure 
the inspectors of election that the agent is voting by 
authority of his principal. Jn re St. Lawrence Steam- 
boat Co., 44 N. J. L. 529. Inspectors of election have 
no right to inquire into the genuineness of a proxy 
regular on its face; nor to require the stockholder or 
proxy to swear that the stock is not hypothecated. In 
re Cecil, 36 How. Pr. (N. Y.) 477. Where the proxy 
is unlimited the holder may do all that the stockholder 
could do if personally present. Forsyth v. Brown, 13 
Pa. Co. Ct. Rep. (Pa.) 576. Alien stockholders cannot 
vote by proxy, where, by the charter, the right so to 
vote is given to citizens only. Jn re Barker, 6 Wend. 
(N. Y.) 509. Where the right to vote by proxy is se- 
cured by statute, a by-law providing thata proxy 
should not be voted except by a stockholder, is void. 
People’s Bank v. Superior Court, 104 Cal. 649. But 
see Harben v. Phillips, L. R. 23 Ch. Div. 14, where 
the legality of such a by-law seems to have been con- 
ceded, or at least, not disputed. A ccntract not to 
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common law no such thing was known as the 
right to exercise an elective or voting priv- 
ilege by proxy.’ It is true that the members 
of the House of Lords were permitted to vote 
by proxy, but that was a custom which had 
its origin in grants from the crown.® Hence 
it has been frequently held that a proxy must 
be rejected unless statutory authority to vote 
in that way can be shown;‘ such authority 
being conferred by a general enabling law, or 
by special legislation, such as charters and 
acts of incorporation. Consistently with this 
doctrine it has been held that a by-law of a 
corporation authorizing a vote by proxy is 
invalid unless sanctioned by the charter or 
other statutory enactment.® But the weight 
of authority seems to establish the contention 
that the delegation of power to make by-laws 
not inconsistent with the statutes of the State, 
implies the power to make a by-law that 
stockholders may vote by proxy. And an 


exception tothe rule that stock cannot be 
voted by proxy unless allowed by charter or 
by-law, exists where the stock is held jointly 
by executors, trustees, and other fiduciaries, 
ex necessitate rei; that heing the only way in 


which such stock can be voted.’ 

In one sense of the word every agent is a 
proxy for his principal; butit is evident that 
agents and proxies do not stand upon precisely 
the same footing in law, inas much as the right 
to appoint an agent exists at common law with- 


vote by proxy is unlawful. Fisher vy. Bush, 35 Hun 
(N. Y.), 641. ’ 

2 Ang. & Ames. on Corp. (11th Ed.) §128; Com. v. 
Bringhurst, 103 Pa. St. 134, 49 Am. Rep. 119; Craig v. 
First Presby. Church, 88 Pa. St. 42; Brown v. Common- 
wealth, 38 Grant’s Cas. (Pa.)209; People v. Traddill, 
18 Hun (N. Y.), 427; Phillips v. Wickham, 1 Paige, 
Ch. (N. Y.) 590; Taylor v. Griswold, 14 N. J. L. 222. 

3 6 Seld. 1476; “Proxies in Parliament,” 4 Law Rev. 
(Eng.) 258; Phillips v. Wickham, 1 Paige, Ch. (N. Y.) 
590, 598. 

4 Taylor v. Griswold, 14 N. J. L. 229 (1834), and 
eases cited; ante, note 2. 

5 Taylor v. Griswold, 14 N. J. L. 229 (1834). 

6 People v. Crossley, 69 Ill. 195 (1878). ‘Such a by- 
law contravenes no express rule of law, and is not 
contrary to public policy. It isof no consequence 
where the stockholders live, whether residents or 
non-residents, males or females. From the necessity 
of the case it would seem that the by-law though un- 
authorized by statute or charter must be good; for if 
it were otherwise it would frequently happen that 
many of the stockholders would never be able to vote 
at all. I should much more question the right 
of the corporation to pass a_ by-law prohibiting 
proxies.”” Per Ingersoll, J., in State v. Tudor, 5 Day 
(Conn.), 329, 335. Text-writers, Cook (§ 610) and 
Angell & Ames (llth Ed. § 493), ineline to this view. 

7 Seanlon v. Snow, 2 App. D. C. 137. 





out restriction, while the right to appoint, 
proxy depends entirely upon statutory pen 
mission. The reasons for this difference are 
clear. The appointment ofan agent involves 
no delegation of powers or privileges which 
the appointee holds himself only as azent; if 
it were otherwise the appointment would be 
invalid, since an agent cannot appoint ap 
agent (Delegatus non potest delegare).® But 
one who appoints a proxy empowers him to 


discharge a duty with which the appointee is _ 


himself intrusted by others. Stockholders 
in a joint enterprise each repose a confidence 
in the prudence, sagacity, and honesty of the 
others, and each has an interest in the in- 
dividual and personal exercise of these quali- 
fications by the others in furtherance of the 
common enterprise through the medium of 
the voting privilege.’ The right to vote, 
whether as a member of a political or cor 
porate body, is a species of trust or confi- 
dence; and therefore the right to delegate 
this power to a stranger by means of 4 
‘*proxy’’ in corporate bodies, has been justly 
made the subject of legislative control. Even 
where the right of appointment has been 
given by statute, the courts have in some 


cases interfered and declared the appoint © 


ment invalid on grounds of public policy.” 
Proxies are either general, that is unlimited; 
or special and limited." It is plain that the 
public can have no interest in a proxy of the 
latter kind, in which the appointee has power ~ 
only to do a particular thing in a particular 
way, since he is a mere instrument by which 
the will of the appointee is performed. A 
general or unlimited proxy, on the other 
hand, turns over the discretionary powers of 
the appointer to the appointee, and intro 
duces a foreign element into the corporate 
body. Even this is not contrary to publi¢ 
policy, it seems, when executed for a purpose 
lawful and beneficial in itself; as where 
stockholders combine and place their stock 
in the hands of trustees for the purpose of 
voting such shares at elections for directors 
of the company, to guard against consolida- 
tion of the company with another, or against 


‘ 


8 Story, Agency, § 13. 

9 Griffith v. Jewett, 15 Weekly Law Bul. (Ohio) #19 
(1886). ; 

10 Eyre v. Lovell, 3 Dougl. 55; Trinity House % 
Hull, 13Q. B. 175, 66 Eclr. 173. 

1 Griffith vy. Jewett, 15 Weekly Law Bul. (Obie) 
419 (1886). 
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asale or lease of its property; or against 
any other action which might be injurious to 
the company. But a mere sale by stock- 
holders of their right to vote upon their 
shares in order that the buyer may acquire 
control of the company, is against public 
policy and void. Therefore an agreement 
for value by the majority of the stock- 
holders of a railroad company, that their 
stock should be registered in the name of the 
president of another company, with power to 
him to deliver an irrevocable proxy to an ap- 
pointee of such company to vote such stock 
atan election of directors of the first named 
company, was declared illegal and void. The 
court said that a sale by a stockholder of the 
power to vote upon his shares was unlawful 
for very much the same reason that a sale of 
his vote by a citizen at the polls, or by a di- 
rector of a corporation ata meeting of the 
board, isillegal. Each isa violation of duty ; 


in effect, if notin purpose, a betrayal of 
trust. Upon similar principles what are 
known as ‘‘voting trusts,’’ when executed for 
the purpose of enabling another corporation 
o body of men, to get control of the 


affairs of the company to the injury 
and loss of the other stockholders, have been 
declared to be against public policy and 


void.” Neither can a corporation directly or 


indirectly, by proxy or otherwise, acquire the 
tight to vote the shares of its stockholders ; 
for that would be to remove all check upon 
the extravagance, or dishonesty, or incompe- 
tency of the managers of its affairs.“ In 
View of this rule, it may be seriously doubted 


‘whether proxies given to the officers of a cor- 


poration are valid, since such officers would 
thereby be placed in a position to pass upon 
their own conduct in the administration of 
the corporate affairs. 

Subject to the foregoing exceptions there 
seems to be no limitation upon the right to 
appoint proxies. Wherever a person has a 
private right he may delegate it to another to 
act for him, where no personal duty is nec- 
sary. It is indifferent to the rest of the 


" Hafer v. Railroad Co., 14 Weekly Law Bul. (Ohio) 
09 (1885). Buying and selling railroad proxies are for- 
bidden by statute in New York. Laws 1880, ch. 510. 

% Shepaug Voting Trust Cases, 60 Conn. 553, 578. 

4 Cook, Stockh. § 613; 17 Am. & Eng. Ency. of L. 45; 
McNeely v. Woodruff, 13 N. J. L. 362; Ex parte 
Holmes, 5 Cow. (N. Y.) 435. 





world whether the man having the right acts 
in person or not.” 

Revocation.—An agency is always revoc- 
able at the will of the principal, unless the 
agent has acted upon the power so that he 
would be damnified by a revocation ; or un- 
less the agency be coupled with an interest 
in the agent. Story says that this principle 
is too plain to require the citation of author- 
ities..° A proxy can stand upon no higher 
ground in this respect than an ordinary agent. 
‘‘The power and charge of a proxy or other 
agent, expire by the change of the will of the 
person who made choice of him. For the 
choice is his, and he may revoke his order 
whenever he sees fit.’’'’ Especially must 
this be true where the appointment was made 
by the principal for his personal convenience, 
and not in consideration of anything passing 
from the proxy. It is customary to insert in 
some proxies a provision that they shall be 
irrevocable. If the decision that the sale or 
execution of a proxy for valuable considera- 
tion is void as against public policy,'® be 
sound, it is difficult to see upon what ground 
such a provision could be enforced. And if 
made without consideration it would stand 
upon the same footing as other nude or volun- 
tary contracts, if, indeed, such an appointment 
can be considered to rise to the dignity of a 
contract. If the proxy be infected with the 
taint of illegality, the ‘‘irrevocable’’ clause 
will not receive the slightest consideration. 
Thus it was held that the owners of trust 
certificates which had been pooled for the 
purpose of forming a ‘‘voting trust’’ whereby 
an improper control over the affairs of the 
company would be gained, had a right to re- 
voke such trust, and exercise the power to 
vote themselves, even though the trust pur- 
ported to be irrevocable.” And in another 
case it was held that a stockholder who had 
given a proxy, was justified in revoking it, 
even though given for a valuable considera- 
tion, when about to be used for a fraudulent 
purpose.” Stockholders who place their 
stock in the hands of a trustee to be voted in 
such a manner as to secure a safe and sound 

15 Domat. Dig. 50, 1, ch. 15, same 17, ch. 4. 

16 Story, Agency, §§ 463, 466. 

17 Domat. Dig. 50, tit. 17, 1. 15. 

18 Ante, note 10. 

19 Shepaug Voting Trust Cases, 60 Conn. 558; Grif- 
fith v. Jewett, 15 Weekly Law Bul. (Ohio) 419. 

20 Reed v. Bank of Newbergh, 6 Paige, Ch. (N. Y.) 
337. 
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management of the affairs of the company, 
may revoke such trust whenver they see fit, 
notwithstanding the ‘‘irrevocable’’ clause. 
That clause binds no one.” 

The proxy may be revoked in express 
terms by repossessing the written evidence 
thereof with intent to revoke, or by notifying 
the proper officials of the corporate body that 
the instrument or power has been revoked. 
The writer has been unable to find any decis- 
ion as to what shall be deemed a constructive 
revocation of a proxy. In the case of Eyre 
v. Lovell,” it was held that a general proxy 
to vote whenever the principal is absent was 
not revoked by the fact that once after the 
execution of the proxy the principal appeared 
and voted in person. But there can be no 
doubt that an election of the principal to ap- 
pear and vote in person would be a revoca- 
tion of a limited or special proxy. And 
upon the principle that a power dependent 
upon the will of the donor is revoked by any 


21 Griffith v. Jewett, 15 Weekly Law Bul. (Ohio) 
419, Peck, J., saying: ‘‘Wecan perceive no reason 
why any number of stockholders, either by means of 
a proxy, or by vesting the legal title in another may 
not authorize him to vote upon this stock; and as 
such is the substance of this argument, we consider it 
not illegal. So long as the parties to it are satisfied 
with it no other person may complain, and the ‘ir- 
revocable” clause does not affect the rights of any one. 
But if the equitable owner elects to withdraw 
the legal title from the holder thereof, the case as- 
sumes a different aspect. As we have heretofore seen 
it is adry trust; the trustees having no interest to set 
up in favor of its continuance; but the parties have 
agreed that the power to vote vested in these trustees 
shall be irrevocable. Can this provision be sustained 
as against the demands of certificate holders, that 
they be permitted be vote? Ifsuch demand be not 
complied with, the party holding the entire beneficial 
interest in the stock cannot cast the vote thereof, 
while it may be voted upon by one having no interest 
init orinthe company; and soit may come to pass 
that the ownership of the majority of the stock ofa 
company may be vested in one set of persons, and the 
control of the company irrevocably vested in others. 
It seems clear that such a state of affairs would be in- 
tolerable, and itis not contemplated by the law, the 
universal policy of which is, that the control of stock 
companies shall be and remain in the owners of the 
stock. The right to vote is an incident of the owner- 
ship of the stock, and cannot exist apart from it. 
Hafer v. Railroad Co., 14 Wkly. Law Bul. 68; Freon 
v. Carnegie Co., 43 Obio St. 38. The owners of these 
trust certificates are, in our opinion, the equitable 
owners of the shares of stock which they represent, 
and being such the incidental right to vote upon the 
stock necessarily pertains tothem. They may per- 
mit the trustees, as holders of the legal title, to vote 
in their stead if they choose, but when they elect to 
exercise the power themselves, the law will not per- 
mit the trustees to refuse it to them.” 

22 3 Dougl. (Eng.) 55. 





act of the donor inconsistent with that power 
it seems clear that the execution of a second _ 
proxy would be a revocation of the first, The 
appointment of a proxy vests no interest in” 
the appointee ; and he would have no right to 
complain if at any time his principal saw fit_ 
to revoke his powers in express terms, or to 
appoint another in his place. A proxy, like” 
a ‘‘last will and testament”’ is a mere expres 
sion of will, and there seems to be no reason 
why an act which amounts to a constructive 
revocation in the one case, should not. be | 
given the same effect in the other. 
Cuapman W. Mavpm. 
Washington, D. C. 








A GOOD AND MARKETABLE TITLE, 


In this day of frequent exchange of titlein 
realty, there arise many questions under com 
tracts of sale and purchase, judicial sales and 
otherwise, as to the character and sufficiency 
of the title bought and sold. Under special © 
contracts of sale and purchase of realty va 
rious terms are used to designate the titlein-~ 
tended to be granted, such as “warranty,” 
‘‘good_ title,’’ ‘‘marketable title,’ ete, 
and the terms are not always used with 
proper understanding of their signification — 
It is the purpose of this paper to help remove ~ 
doubt or misunderstanding in so far as the 
terms ‘‘good title’’ and ‘‘marketable title” 
are concerned. To begin with, there is but 
little, if any, real distinction between the 
terms ‘‘good title’? and ‘‘marketable title,” 
since they must in either case be free from — 
reasonable doubt.! If there is a doubtfal 
question of fact or law relating to an ouh” 
standing right then the title passed cannot 
be good nor marketable.? But this doubtfa. 
fact must have an existence beyond a mere © 
possibility, or the claimed outstanding right 
becomes a mere possibility, and, according # 
ordinary experience perhaps, has no basis for 
its existence. Any purchaser at a judicial 
sale is entitled to receive a transfer of title 
that is conclusive, so far as any reasonable” 
doubt is concerned, such a title as would” 
be marketable, at least. The purchaser bids © 
at the sale upon the understanding that there 
are no undisclosed defects. He pays his 


1 Cambrelling v. Parton, 125 N. Y. 615. 
2 Fleming v. Burnham, 100 N. Y. 1-10. 


either 
charac 
though 


parties 


it mig 
is easi 
titled 1 
open t 


~ court ¢ 


upon a 


ora dk 


of the 


origin. 


title. 


to thu: 
ing for 
which 
or left 
real q 
- Then 


ticed i 
that a 
(Andr 
title is 
applic 
to acc 
taised 
ina d 
A ‘9c 
brane 
tion i 
compe 
expos 
are ra 
neithe 
factor 
court 
accept 





, 


You. 43 





Spite, 





CENTRAL LAW JOURNAL. 347 








| money upon this assumption and the seller 
‘receives it upon the same assumption. 
. The @ Merely captious objections of defects which 





estin #™ noreasonable man would rely upon, or those 
zht to M arising upon mistaken knowledge of the law, 
aw fit ™ will not avail to relieve the purchaser upon 
or to @ the plea of the title not being good. Where 
?, like @ the court is called upon to compel a pur- 
cpres- chaser to take a title under a judicial sale 
eason @™ there may arise questions based upon a 
uctive @ mere fact or upon pure law, and in 
ot. be @ either case there may be doubt of such a 

‘@ character as to relieve the purchaser, al- 
IN. Mm thoughin a direct proceeding between the 


parties in right, all being before the court, 
it might be decided otherwise. The reason 
is easily understood. The purchaser is en- 


TLE, @ iitled to a good or marketable title, and one 

® open toa reasonable doubt is not good. The 
itlein # court could not make a title good by passing 
r Con upon an objection based upon disputed facts, 
sand ™ ora doubtful question of law, in the absence 


viency @ of the party in whom this doubt has its 
pecial @ origin. The cloud would remain against the 
ty ve @ title. This would be unjust to the purchaser 
itlein. @ tothus compel him to take a title, depend- 


nty,” ing for its validity upon a question of fact, 

ete, which might be changed upon a new inquiry, 
with @ or left open to opposing inferences. No, a 
‘ation. . teal question and areal doubt must exist. 
emove ™ Then the title is not good.’ It will be no- 
is the @ ticed in the above case of Fleming v. Burnham, 
title’ @ that a distinction is pointed out by the court 
s but (Andrews, J.) where the objection to the 
n the title is made by an unwilling purchaser in an 
title,” application made to the court to compel him 
» from © accept title, and where the question is 
ubtfal taised between the very parties to the right, 
n out ina direct proceeding to test this question. 
vannot A‘“good title’? means one free from incum- 
ubtfu. @ brance.* A title is doubtful when its condi- 
- mere tion invites litigation ; a purchaser cannot be 
r right compelled to take such a title if he thereby 
jing to éxposes himself to a lawsuit. When doubts 
sis for ae raised by extrinsic circumstances, which 
idicial neither the purchaser nor the court can satis- 
f title factorily investigate for want of means, the 
onable court will refuse to compel the purchaser to 


would accept the title. But suppose the means at 
r bids hand to ascertain the condition of the title 
there 
ys his 


* Shriver v. Shriver, 86 N. Y. 575; Hellrigal vy. Man- 
) ting, 97 Id.56; Vought v. Williams, 120N. Y. 253; 
Fleming y. Burnham, 100 N. Y.10; Jeffries v. Jeffries, 
17 Mass, 187; Chisman v. Cummings, 142 Jd. 67. 
* Newark Say. Inst. v. Jones, 87 N. J. Eq. 451. 











and it proves satisfactory, then the court will © 


compel specific performance.® It was held 
in a New York case,® that a marketable 
title is such an one that a reasonable pur- 
chaser, well informed as to the facts and 
their legal bearings, willing and anxious to 
perform his contract, would, in the exercise of 
that prudence which business men ordinarily 
bring to bear upon such transactions, be 
willing to and ought to accept. In this same 
case the mere fact that the record showed 
‘‘no seal’? ina deed where the original was 
under seal, and the record afterwards 
amended by a re-registration of the deed 
with seal, constituted no defect in title. 
That title was good.’ 

In the case of Cambrelling v. Parton, above 
cited, the facts involved and which were held 
by the court as not casting a sufficient cloud 
upon the title to render it defective, were as 
follows: A sale was had pursuant to judg- 
ment for partition and one Litmann became 
the purchaser, who having ascertained that 
one of the heirs at law of the original owner 
of the fee had not been made a party to the 
suit for partition, but that he had left home, 
disappeared, as it were, and was probably 
dead, and in consequence his share in the 
title as an heir of his father, the owner of the 
fee, had reverted to his brothers and sisters, 
the parties to the suit for partition. The 
question of the time of death of this heir was 
in doubt, as even his death may have been, 
although no objection was made on the score 
that this heir was alive. The question in 
dispute, of course, would be, whether or not 
this heir had survived his father. There was 
publication of process, and all the proceed- 
ings were regular. The court then said: 
‘‘The fact claimed to constitute the only de- 
fect in the title is such a very remote and 
improbable contingency and is such a slender 
possibility only,’’ that the rule should be ap- 
plied as above stated. And under like cir- 
cumstances the New York courts have in- 
variably held the title good. The California 


5 Kostenbader v. Spotts, 80 Pa. 434-5. See Cronter 
v. Crouter, 183 N. Y.55. A mere possibility, how- 
ever, ofa law suitis not sufficient. It must be rea- 
sonably sure; such doubt as would induce a prudent 
man to pause and hesitate as to his action. See 
Stapylton v. Scott, 16 Vesey, 272, 21 Cent. L. J. 164. 

6 Todd Ex., etc. v. The Union Dime Sav. Inst., 128 
N. Y. App. 639. 

7 Todd Ex., ete. v. Union D. Sav. Inst., 128 N. Y. 
App. 636; alsu reported 118 N. Y. App. 337. 

8 See Ferry v. Sampson, 112 N. Y.415; Moore vy. 
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court? held a good title to be one free from 
litigation, as suggested by the Pennsylvania 
court in Kostenbader v. Spotts, cited above. 
Free from palpable defects and grave doubts 
should consist of both legal and equitable 
titles and should be deducible of record. It 
was held by the Illinois court in a divided 
opinion, however, that a title was not good 
and marketable when the abstract showed 
that in the chain of title one of the convey- 
ancers by mistake named the wrong grantee, 
a person not shown to have been in existence, 
and such mistake was corrected in a pro- 
ceeding to which such wrongly named grantee 
was not madea party. It was contended 
that he or his legal representatives or heirs 
should have been made parties to such pro- 
ceedings to correct such mistake, on the 
ground that he might possibly assert title to 
the property at some time.’ Under an ordi- 
nary contract of sale of real estate itis incum- 
bent upon vendor to transfer a marketable 
title, one free from all reasonable doubt." 
The Minnesota court has held with the New 
York courts, that a marketable title must be 
free from reasonable doubt, and the title is 
subject to reasonable doubt if the facts throw 
a cloud on it, which renders it suspicious in 
the minds of reasonable men.” One who holds 
the legal title in trust for others by a deed 
in which no particular trusts nor powers are 
expressed cannot make a good title, and a 
title acquired by adverse possession may be 
good and a vendee compelled to accept. 
An agreement to convey a ‘‘good title’’ does 
not necessarily entitle the vendor to a war- 
ranty deed.'© The doctrine of constructive 


Williams, 115 /d. 586; Mutual Life Ins. Co. v. Woods, 
121 Jd. 302. In Kilpatrick v. Barron, 125 Jd. 751, al 
though the court held that the title was good, re- 
lieved the purchaser from liability, because the title 
as it stood did not meet the agreement under which 
the title was to be transferred. The validity of the 
title depended upon the construction of a will, one 
question of which was as to whether descendents of 
children of the testator born after his death and prior 
to the time appointed for a sale were entitled to take 
under the will. 

% Sheehy v. Miles, 93 Cal. 288. 

10 Mead v. Altgeld, 136 Ill. 298. 

ll Kilpatrick vy. Barron, 125 N. 
Close v. Stuyvesant, 132 Ill. 607. 

12 Richmond v. Koenig, 438 Min. 480; Fairchild vy. 
Marshall, 42 Jd. 14. ; 

18 Close v. Stuyvesant, 132 Ill. 607. 

14 Fish vy. Prior, 16 R. I. 566. 
“-. Ballou v. Sherwood, 82 Neb. 666,49 N. W. Rep. 
‘ . 
16 Garcelon v. Tibbits, 84 Me. 148; Ripe v. Lyborger, 
31 N. Eng. Rep. 768. 


Y. 751, syllabus; 





notice has been generally applied to the ex 
amination of title to realty. It is the duty. 
of the purchaser to investigate the title of 
the vendor, and to take notice of any adverge 
rights or equities of third persons which he 
has the means of discovering, and as 
which he is bound to take notice. If he 


makes all the inquiry which due diligence re. | 


quires and still fails to discover the outstand. | 
ing right he is excused, but not so if he fail 
to use due diligence.” 
might be cited in support of this rule, butif 
is not deemed necessary as the rule seems to 
be well established, and the case above is 
cited simply to call attention to New York 
authority on this doctrine, because the sub 
ject of titles has received a good deal of at 
tention at the hands of the New, York courts, 
and the rules governing the same have be 
come pretty well settled. 
Percy Epwarps. 


‘7 Parker v. Connor, 93 N. Y. 124. 











BUILDING AND LOAN ASSOCIATIONS—FORE- ~ 
CLOSURE OF MORTGAGE—RULE FOR COM- 
PUTING AMOUNT DUE—FINES. 


ROBERTS v. AMERICAN BUILDING & LOAN 
ASSN. 


Supreme Court of Arkansas, July 8, 1896. 


1. The equitable rule for ascertaining the amount 
due on a building association loan, on default of the 
borrower, and a foreclosure and cancellation of his 
stock, is to ascertain the amount of stated dues and 


interest which will become due in the future, to the ~ 


time of the maturity of the stock, as estimated. The 
principal which, with interest for the supposed time, 
will amount to the dues and interest so calculated, 


will be the present value of the anticipated payments; © 


and to this the arrearages due, and the fines for the 


time between the date of the default and the entry of” 


the decree of sale, should be added. 


2. The monthly fines provided for by the by-laws of 
a building and loan association are not by way of 
penalties, but are to be considered as liquidated dam 
ages, fixed by consent of the parties, for the loss 
sustained by the association by reason of the failure 


of the dofaulting member to make prompt payment; 


and such payments being essential to the success 


the plan of the association, and for the interest of its 


members as a whole, the fines will be enforced, inde 
pendently of statutory provisions, if reasonable it 
amount and equitable in their application. 


3. A provision in the by-laws of a building associa 
tion imposing on its stockholders a fine of “ten cent 
per share, to be imposed for each and every moo 
that payment is not made,” is reasonable. 
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The appellee brought this suit to foreclose a 


“mortgage which was given to secure the follow- 


ing note, to wit: ‘$2,000.00. Minneapolis, 
Minn., Dec. 11th, 1888. For value received, on or 
pefore nine years from date I promise to pay to 
the order of the American Building and Loan 
Association, at its home office in Minneapolis, 


Minnesota, the sum of two thousand dollars, with 


interest at the rate of six per cent. per annum 
on the sum of one thousand dollars, payable 
monthly. It is understood that this note is given 
fora loan obtained on twenty shares of stock of 


| gid American Building and Loan Association, 


and if the maker hereof fails to make any monthly 
payments on the said stock, or to pay any in- 
stallment of the interest, for a period of six 
months after the same is due, then the whole 
amount of this note shall at once become due and 
payable. But if the maker hereof shall pay all 
installments of the interest which become due 
hereon, and all fines and monthly payments 
which become due on said stock, until said stock 
becomes fully paid in, and of the value of $160 
per share, and before any of said installments of 
interest or monthly payments shall have been 
past due for a period of six months, then, upon 
the surrender of said stock to said association, 
this note shall be deemed to be fully paid and 
canceled. This note is understood to be made 
with reference to, and under, the laws of the 
State of Minnesota. (Signed) Mary A. Roberts. 
leonidas Roberts.’’ On the margin of the face 
ofthe note is the following: ‘If this note is paid 
before seven years from date, there shall be al- 
lowed such rebate from the amount of the pre- 
nium as the board of directors of said association 
thall deem equitable. Premium, $1,000.00. 
Loan, $1,000.00." The mortgage executed at the 
fame time by appellants recites that the convey- 
ince of the land therein described is upon a con- 
sideration of $2,000 paid to appellants by the ap- 
pellee. The mortgage contains the following 
@nditions, viz.: ‘‘This mortgage being given to 
secure a loan made on twenty shares of stock in 
tid American Building and Loan Association, 
the monthly payments of which amount to $12.00 
per month, said party of the first part does 
farther covenant and agree to make the said 
Monthly payments on said stock as they shall be- 
Come due, until said stock shall become fully 
paid in.”’ ‘‘Provided, nevertheless, that if the said 
party of the first part,’’ ete.,*** * * * shall 
Pay to the party of the second part, at its home 
dice, one thousand dollars and interest, accord- 
ing to the conditions of one certain promissory 
Rote, bearing even date, payable after three years 
ffom,and before nine years from, date, for the 


‘um of one thousand dollars, with interest on the 


fame at 6 per cent. per annum before and after 
Maturity, until paid, interest payable monthly, 
then this deed shall be null and void, otherwise 
remain in full force and effect. But if default 


bemade in the payment of said sum or sums of 


Money, or of any installment of interest thereon, 





or of any monthly payment on said stock, for a 
period of six months after the same shall fall due, 
or any part of either, * * * orin any condi- 
tion in this mortgage contained, then in either or 
any such case the whole principal sum or sums 
secured by this mortgrge, and the interest thereon 
accrued up to the time of such default, shall, at 
the election of said second party, its successors or 
assigns, or his or their agent, become thereupon 
due and payable immediately upon said default; 
and the said party of the first part does hereby 
authorize and empower the said party of the sec- 
ond part, its successors or assigns, the owner 
hereof, its agent and attorney, at its or their elec- 
tion, and without notice of such election, to fore- 
close at once this mortgage for the whole of said 
principal sum or sums and accrued interest, as 
herein provided, or to foreclose for such sum or 
sums and interest and money paid as may be due 
and payable by the terms of said note hereby se- 
cured, and sell the said hereby-granted premises 
at public auction, and convey the same to said 
purchaser in fee simple,—agreeably to the statutes 
in such case made and provided, and out of the 
moneys arising from such sale to retain the prin- 
cipal and interest then accrued, on the sum or 
sums so elected to be foreclosed for, together 
with any and all costs and charges of such fore- 
closure, including one hundred dollars attorney’s 
fees for foreclosing this mortgage; paying the 
overplus, if any, to the said party of the first 
part,’ etc. The complaint alleged that the by- 
laws of the association provide that each member 
should pay his shares of capital stock in monthly 
installments of 60 cents upon each share, be- 
ginning 30 days from the date of his certificate of 
stock, and that every member neglecting to pay 
such installment when due and payable should 
forfeit and pay to the association 10 cents per 
month, as a fine, for each share of stock so owned 
by him, and so in default. The breaches of the 
condition of the mortgage alleged were that the 
monthly installment of dues on said 20 shares of 
stock due and payable on the llth day of May, 
1890, and for euch subsequent month, amounting 
to $84, and the installments of interest for the 
same period, amounting to $35, and the fines ac- 
cruing for the same period, amounting to $14, 
had not been paid. The amount claimed to be 
due at the institution of the suit was $2,000, with 
interest on $1,000 at 6 per cent. per annum from 
the 11th day of April, 1890, and an attorney’s fee 
of $100; and plaintiff elected to claim for the 
$2,000, with interest at 6 per cent. on $1,000, and 
for $100 attorney’s fee, and asked judgment ac- 
cordingly, and for sale of 20 shares of stock to 
satisfy same, and for sale of property mortgaged 

and the proceeds to be applied to the payment o 

the remainder of said judgment, if any, after ap- 
plication of proceeds of sale of stock. The bill 
was filed the 18th of November, 1890. The an- 
swer admitted the execution of a note for $1,000, 
but denied that a note of $2,000 was executed. It 
admitted the execution of the mortgage, but al- 
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leged that it was to secure the note for $1,000. 


The execution of the note sued on is denied. 
Usury, and a failure to comply with the law au- 
thorizing foreign corporations to do business in 
the State, were set up, but these defenses have 
been abandoned here. The case was tried upon 
the pleadings, exhibits, and depositions of wit- 
nesses, and the court found the issues for the 
plaintiff, and that the note sued on was executed, 
and the mortgage also, for the purpose of secur- 
ing it according to its terms; that monthly dues 
to the amount of $264 had been paid; that inter- 
est on the advanceinent had been paid to April 
11, 1890, and that $84 in monthly dues, $35 in in- 
terest to November 11, 1890, and $14 in fines, were 
in arrears at the institution of the suit; that there 
had been default in the payment of monthly in- 
stallments for more than six months; that appel- 
lee was entitled to monthly dues on stock for nine 
years, amounting to $1,296, less $264 paid thereon, 
leaving a balance of $1,032, with interest on the 
advancement from April 11, 1890, to November 
18, 1890, amounting to $36.15, and $14 in fines, 
making an aggregate of $1,082.15 due at the in- 
stitution of the suit. To this sum was added in- 
terest at 6 per cent. from November 18, 1890, the 
time of the institution of the suit, to August 17, 
1893, the date of the decree, and judgment was 
rendered for $1,260.70. Appellants were allowed 
30 days to pay off and satisfy the decree, sur- 
render their stock, and have mortgage satisfied 
and canceled. Upon failure to do so, the equity 
of redemption was foreclosed, and sale of the 
property ordered. From the decree this appeal 
was taken. 

Woop, J. (after stating the facts): 1. The 
appellee was duly incorporated under the laws of 
Minnesota. Its articles of incorporation and by- 
laws show that it is a mutual building and loan 
association, having the same plan or scheme as 
that in general use by such associations. Fora 
description of such associations, see note by Free- 
man to Robertson v. Association, 69 Am. Dee. p. 
151. The purpose of this association was to exact 
of appellant an obligation equal to the advance- 
ment which it had made to her, together with the 
premium which she had bid for same, the whole 
amount being equal to the par value of her 20 
shares of stock at maturity. And this purpose it 
carried out, as appears from the face of the note 
itself and the mortgage, as well as from the testi- 
mony of witnesses. While there is testimony to 
the contrary, it is improbable and unreasonable. 
The ruling of the trial court upon the issue of non 
est factum was correct. This issue, however, is 
immaterial; for although the note specifies that 
in case of default the ‘‘whole amount of the note 
is at once due and payable,” and altbough the 
mortgage gives appellee, in case of default, *‘the 
election to foreclose for the whole of said princi- 
pal sum,” still a court of equity would not de- 
cree for the full amount of the advancement and 
interest, together with the premium. Such a de- 
cree would be tantamount to enforcing a penalty 





for breach of contract. Hagerman v. Assogj 
tion, 25 Ohio St. 205, 206. The evident design of 
the parties to this contract was to have the dey 
discharged according to the system peculiar ‘ 
building and loan associations. This contrag, 
then, binds the appellant to pay monthly ins 
ments of interest on the advancement, mon 
dues on stock until its maturity (not to exceedy 
period of nine years), and fines assessed for fai 
ure to make stock payments or dues as specified | 
Default having been made for more than 
months in the payment of the installments of ig 
terest and monthly dues, foreclosure proceeding) 
were begun, and the only real question here isa 
to the amount of the decree. The lower coum 
charged the borrower with the whole amount @ 
dues for nine years, and added to this sum the 
interest and fines in arrears at the institution gd 
the suit. From this sum was 
amount of dues already paid on stock, and tof 
balance was added 6 per cent. interest per annum 
from the institution of the suit to date of the de: 
cree, making the sum of $1,260.70, for which de 
cree was entered. Was this correct? The rile 
for determining the amount which we think m 
nearly enforces all the contract obligations is 
ascertain the amount of stated dues and interest 
which will become due during the future exist 
ence of the corporation, as estimated. Then find 
the principal which, with interest for the sup) 
posed time, will amount to the dues and interedt’ 
already calculated. This will be the present 
value of the anticipated payments. To this prin) 
cipal add the arrearages due, and the fines forthe 
time between the date of default and the entry@ 
the decree ofsale. It was in proof, by the actu 

of the association, that the stock would have m& 
tured in 98 months. The date of the certificated) 
stock was June 11, 1888. The date of the decry 
was August 17, 1893. The time, therefore, for 
the stock to run before maturity from date of d& 
cree, was 35 4-5 months. Dues, interests, 
fines were in arrears from April 11, 1890, or @ 
months and 6 days. Then, from this data, ap 
plying the above rule, we have the following: ~ 
.- $429 








































Dues 35 4-5 months at $12 per month 
Interest on $1,000 (advancement) for 
35 4-5 months at $5 per month AT 
— 
Total $608 60 
Now, the principal which will amount to this 
sum in 354-5 months, at 6 per cent. interest, 
$516.20, which is ascertained by dividing 
$608 by $1.179, the principal and interest on one 
dollar, at 6 per cent. for 354-5 months. Th 
present value of the anticipated payments thet 
is $516.20. To this add arrearages: 
Dues 40 months at $12 
Interest 40 months at $5 
Fines 40 months at $2 
—Total, $1,276.20. 
This sum represented the amount for which 
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Yhecourt rendered judgment for $1,260.70, mak- 
esiga of a difference in favor of appellant of $16.20. 
the debt yitis clear that she has not been prejudiced by 











Bi decree. The above rule is that announced by 
ontraet, Mp the superior court of Cincinnati. End. Bldg. 
instal ME Assns., § 386. The rule as announced ina lead- 
monthly. ping case in Maryland is: ‘‘Ascertain by proof 
xceedg am the probable duration of the society. Then esti- 
‘or fai. @ mate the aggregate amount of the weekly and 
ecifieg WE monthly installments payable during that time, 
han “from that sum rebate a just amount of interest, 
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ts of in gm andadd thereto the arrearages due, after allow- 
ecding ingfor payments made to the society. And the 
ere isa mm sum thus ascertained is the amount which the 





is entitled to receive in 
Robertson v. As- 


ar C0 mortgagee presenti in 






ount @ Me satisfaction of the mortgage.” 

um them sociation, 10 Md. 397, 69 Am. Dec. 145, and cases 
ition gf @ titedinnote. The application of this rule to the 
ted ‘facts of this record would give substantially the 
d to game result, as above. Either of these would be 
‘annum ge justto the borrowing member, and to the asso- 
the de @™ cation. But we prefer the former, because it 
ich d q gives asimple, certain, and accurate method of 
he rue a wriving at the amount, whereas by the latter 
nk mot Me tulethe amount of interest to be rebated is not 
yns isto Mm fixed, but such as the chancellor may deem just. 
interest ME The rule we have approved is announced upon 













the basis of a final and complete foreclosure by 
galeof the property mortgaged, and a termina- 
tion of appellant’s membership in the associa- 
tion. There is no intimation anywhere in the 
record that appellant desires or would be willing 
‘tf continue her membership in the association. 
She repudiated the contract as areal building 
‘and loan contract, insisting that it only binds her 
forepay the amount advanced, at 6 per cent. in- 
ive ma ge terest, and that the mortgage only secured that 
ficatedl @ Mmount, 7. ¢c., that the contract was for a straight 
: decree J loan. 
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ore, for 2 The amount of the decree, under the rule 
e of de Mme nounced, as well as the rule adopted by the 
ts, and @™ Mial court, includes fines for failure to make 
), or # ae Monthly payments. The by-laws authorize a 
ita, ap fine of ‘‘ten cents per share to be imposed for 
ing: gm “ch and every month the payment is not made.” 
$429 The suecess of the building and loan association 
“@ ‘heme depends upon the certainty and regular- 
179 @ ity with which members pay their dues. Fines, 
a strictly as such, imposed merely by way of’ 
5608 60 punishment for a breach of contract, a court of 
7 equity would not enforce. But what is usually 
to this designated as fines in a genuine building and 
eresty it | loan association are intended for, and do subserve, 
ing the ‘adifferent purpose. They are treated by the 
he best authorities as liquidated damages, fixed by 
‘, @ sent of the parties, to indemnify the associa- 
is OS tion for the loss it has sustained by reason of the 
failure of the defaulting member to make prompt 
soo $480 Payments. Shannon v. Association, 36 Md. 383; 
~ WEE Association v. Thomson, 52 Ga. 427; 2 Am. & 





Eng. Enc. of Law, p. 620, and authorities cited. 
- Dues being the vitalizing principle in the whole 
which @ Plan, and the measure ‘of the prosperity of the 
j, Bat @ Whole depending upon the promptness with 














which each member discharges his obligation to 
every other to pay them, it is but just that each 
delinquent may contract as far as possible to make 
good the loss occasioned by him. In most of the 
States the legislature, recognizing that some 
such power is indispensable to preserve the 
equality of burdens, while each is sharing equally 
in the profits, has enacted laws providing for the 
imposition of fines. But, in the absence of such 
statutes, itis within the province of a court of 
chancery to enforce such an essential regulation, 
when adopted by the association. Those who 
become members or stockholders of an associa- 
tion having such a by-law, of course, approve 
and accept same, and should be bound thereby, 
provided said by-law be reasonable. End. Bldg. 
Assns., § 415; Shannon v. Association, supra. Mr. 
Endlich, speaking of a member who defaults in 
the payment of dues, says: ‘‘He will be getting 
an advantage over and above his fellows. He 
will have had the use of his subscription money 
for a longer period tban they had theirs, and, be- 
sides, he will have his proportionate share of the 
gains made upon all their prompt payments, 
whilst he will lose only the trifling amount that 
would have come to him as his proportionate 
share of the profits, which, if he had paid his 
dues properly, would have accrued from such 
payment in the interval between the day when it 
was his duty to make it, and that upon which he 
did make it. It follows that the society is, in 
good conscience, entitled to be made whole for 
the injury resulting from tardy payments.”’ End. 
Bldg. Assns., § 412. In Goodman v. Association 
(Miss.), 14South. Rep. 146, Chief Justice Camp- 
bell said: ‘*What is called a fine (merely an 
agreed sum as liquidated damages) is imposed 
for every default in payment, as a spur to prompt 
payment, so as not to derange the process of com- 
pounding, which must fail if there is want of 
payment as agreed, and failure of which would 
cause failure of the scheme. We see nothing 
wrong in members of full age, and compos mentis, 
mutually binding themselves to do so beautiful a 
scheme for reciprocal advantage, and being held 
to the performance of what they had agreed.” 
Mississippi, like Arkansas, has no statute on the 
subject. We are aware that some courts regard 
fines as penalties, and will not lend their aid to 
enforce them, independent of statutory enact- 
ment. Association v. Graham, 7 Neb. 173; As- 
sociation v. Benjamin, Jd. 181; Jarrett v. Cope. 
68 Pa. St. 67; Link v. Association, 89 Pa. St. 15. 
But the rationale of the doctrine of fines for the 
non-payment of dues is that they are essential to 
the proper exercise of the express powers con- 
ferred upon building and loan associations in 
their incorporation. And therefore they have 
the right to impose them, whether any express 
warrant is found for it in the statute under which. 
they are incorporated or not. They have such 
power by implication. End. Bldg. Assns., § 417; 
Goodman v. Association, supra. It has been sug- 
gested that the menace of foreclosure, which 
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overhangs the borrower in case of default, is a 
sufficient stimulus to promptness, and that, there- 
fore, the by-law imposing fines is unnecessary, 
and should not exist. But the investor has no 
such stimulus to enforce punctuality on his part. 
The imposition of fines for non-payment of dues 
must apply to every member alike,—the investor 
as well as the borrower. The power to impose 
fines, however, if unrestrained, might be abused, 
and thus cause injustice and oppression. There- 
fore courts of equity, operating with or without 
the sanction of the statute, will see that fines are 
reasonable in amount, and equitable in every re- 
spect having in view the object to be attained by 
them. ‘They must be prescribed by the charter 
or by-laws, in precise and unequivocal terms, so 
as to be readily understood by the members. 
End. Bldg. Ass’ns, §§ 419-422; Association v. 
Sullivan, 62 Cal. 394; Davis, Bldg. Soc. p. 36; 
Mulloy v. Association, 2 McArthur, 594. The 
by-law under consideration conforms to these 
requirements. 

Since the decree is for a sum less than it might 
have been under the rule announced, it is unnec- 
essary for us to determine whether the small in- 
terest on fines included in the decree is error. If 
so, it was not prejudicial. Affirm. 


NoTe.—Rules for Ascertaining Amount Due Build- 
ing Association.—The rule, as laid down in England, 
for ascertaining the amount due incase of foreclosure 
or voluntary redemption of a building association 
mortgage, requires the probable or possible duration 
of the society to be approximated by proof and the 
aggregate of all the dues—or redemption money— 
stipulated for in the mortgage to be calculated as they 
would accrue during that period, and the whole 
amount thus found to be charged against the member 
asa present debt immediately due in addition to all 
arrearages and fines. Endlich on Law of Bldg. Assoc., 
§§ 154-157, 158, 164; Sparrow v. Farmer, 26 Beav. 511. 
In America the rule is substantially the same, except 
that when the interest is lumped with stock payments, 
as in England, there is are batement of interest for the 
time between the repayment of the loan and the es- 
timated termination of the society, so that the society 
will not recover interest after that which bears inter- 
est, the loan, has been returned to its hands. End- 
lich on Law of Bldg. Assoc., §§ 154, 157, 375, 376. In 
Robertson v. Amer. Homestead Assoc., 10 Md. 397, 69 
Amer. Dec. 150, the leading case in the United States, 
the rule is thus stated: Ascertain the probable dura- 
tion of the association, then estimate the probable 
amount of the interest and dues for that time, rebat- 
ing from that sum a just sum for interest, and adding 
thereto the arrearages due after allowing for pay- 
ments made to the association. See also Hagerman v. 
Ohio Bldg. & Sav. Assoc., 25 Ohio St. 186; Oak Cottage 
Bldg. Assoc. v. Eastman, 31 Md. 559; Shannon v. 
Howard Mutual Bldg. Assoc., 36 Md. 383; Lister v. 
Log Cabin Bldg. Assoc., 88 Md. 115; McCahan v. 
Columbian Bldg. Assoc., 40 Md. 226; Hennighausen 
v. Tischer, 50 Md. 583; Border State Perpetual Bldg. 
Assoc. v. McCarthy, 57 Md. 555. In Ocmulgee Bldg. 
& Loan Assoc. v. Thomson, 52 Ga. 427, the borrower 
was compelled to pay back the money received with 
such an advance as would enable the company, at the 
lower or higher rates prevailing, to get the same 
monthly interest uponit ashe ought topay at the 





same rates he got it at. In Alabama the transaction 
viewed as a loan and all payments made by or for th _ 
mortgagor except his contributions as a membergf 
the association are applied first to the reimbursement 
of the expenses incurred by the association in the 
conservation of the property held as security, ang 
when these expenses are satisfied and the interest 
extinguished, if a surplus remain, it is applied to the 
reduction of the principal. Mutual Loan Assog, y, 
Robinson, 69 Ala. 418. The rule applies equally to 
the case ofa foreclosure or a redemption, the only 
difference being that in the latter a withdrawing bop 
rower is entitled to the “bonus” or proportionatg 
share of the profits allowed by the governing statute 
or the by-laws of the association. 2 Amer. & Eng 
Encyclopedia of Law, p. 636. In ascertaining the 
amount due it has been held that the court is boung 
by the terms of the mortgage and cannot look beyond 
the articles of association, unless the latter are sore 
ferred to in the instrument as to make them a partof 
the mortgage or call the court’s attention to them, 
Robertson vy. Amer. Homestead Association, 10 Md 
397. But the rule is not to be so extended as to pre 
clude the court from examining the articles of asso 
ciation for the purpose of determining when the mort 
gage contract terminated. McCahan v. Columbia 
Bldg. Assoc., 40 Md. 234. 

Fines and Forfeitures.—To secure the prompt pay 
ment of dues, fines are imposed upon delinquent 
members. Fines may be defined as impositions in the 


‘ 


nature of liquidated damages upon members neglect © 


ing to pay, at the proper time, to the society any_ 


moneys which are due to the latter from them. End 


lich on Law of Bldg. Assoc., § 379. They are essentially 


an incident to membership in the association, the ~ 


direct outgrowth of the obligation resting upon every 


shareholder regularly and punctually to pay the dues” 


2 Amer, 
620. The 


accruing periodically upon his stock. 
& Eng. Encyclopedia of Law, p. 
power to impose fines depends 
ity conferred by statute, and in the absence 
of such authority they cannot be enforced, ant 


if paid by the borrower may be deducted from ~ 


the amount due by him to the association. Linecolt 


Bldg. & Say. Assoc. v. Graham, 7 Neb. 173; Jarrett | 


Cope, 78 Pa. St. 167; Rhoads v. Hoernerstown Bldg. 
Assoc., 82 Pa. St. 180; Link v. Germantown Bldg. 
Assoc., 89 Pa. St. 15. 
unless they are imposed by charter or by by-law 
(Building Assoc. y. Schuller, 3 W. N. C. [Pa.] 43)” 
and when {so imposed they must be certain and D0 


torious (Endlich on Law of Bldg. Assoc., § 407), and 7 


if the by-law imposing them admit of several 
constructions the court will adopt that most 
favorable to the member and least favorable 
the association. 
v. Howard Mut, Assoc., 36 Md. 383; Monumental 


Penn. Bldg. Society v. Lewin, 38 Md. 445. Fines must © 


be reasonable. Hagerman y. Ohio Bldg. & Sav” 
Assoc., 25 Ohio St. 186; MeGannon y. Central Bldg. 
Assoc., 19 W. Va. 726. A second fine cannot be im 
posed for non-payment of the same dues (MeGannol 


y. Central Bld. Assoc., supra; Hagerman vy. Ohio Bldg: ~ 


Assoc., supra), nor is interest chargeable upon fines. 
Ingolby v. Riley, 28 L. T. Rep. (N. S.) 55. And lastly, 


tines must be imposed for derelictions in duties inei- : 
dent to membership. Endlich on Law of Bldg. A880) — 
§ 414; Hagerman y. Ohio Bld. & Sav. Assoc., 25 Ohio ~ 


St. 186. 
In the recent Virginia case of Dupuy v. Haster 
Building & Loan Association, 25 S. E. Rep. 58% it 


was held that under a by-law of a building asso0la a 
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“tion, providing that “borrowing members who shall 
" Hm neglect topay any installments as the same become 
r for ® jue, shall pay to the association a fine of twenty cents 
>mber BE oper month on each one hundred dollars that they have 
rsement porrowed from the association,” the fine for one 
: in the month is not repeated and added to that of each suc- 
ity, and geeding month, making the amount increase in arith- 
toreaaa metical progression, but only twenty cents on each 
°d to the one hundred dollars can be imposed in any one month, 






















<a 5 and that where the constitution of a building and 
. y o joan association prescribes the fines to be imposed on 
7 delinquent members it thereby fixes the limit beyond 
be be which the association cannot go; but it may by by-law 
“ ree waive some part of the fines so authorized and impose 
fs 1 similar ones, and in such case the by-law will govern. 
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0. The 
author i cade caceocsousey <anbbndndsiel 
re 1, ADMINISTRATION—Executors and Administrators.— 
ed, The law recognizes a substantial difference between 
-d from the final settlement of the accounts of an executor or 
Lincolt” Mministrator, and those made annually, or at stated 
arrett ¥. | periods, during the course of the administration. A 
mn Bldg. final settlement, made pursuant to notice to persons 
n Bldg. interested in the estate, is in the nature of a judgment, 
ed atall me 24 conclusive, as to all matters included therein, un- 
by-law tilreversed or set aside by means of a direct proceed- 
a.] 431), ing, or impeached on account of fraud; while an inter- 
dm loeutory, ex parte accounting is but prima facie correct, 
= ad subject to re-examination so long as the adminis- 
)7), and ffation account remains unsettled. — BACHELOR V. 
several WE SCHMELA, Neb., 63 N. W. Rep. 379. 
t most 2, ADMINISTRATION OF ESTATE—Assets.—An adminis- 
able to - ttatoris under no duty of administering as a portion 
hhannod “% othis intestate’s estate property which did not belong 
imental — fo the latter. The verdict, upon the substantial 
og must Merits of the case, was manifestly right, and therefore 
& Sav. should not be set aside, even if the charge of the court 
1 Bldg. Was not in all respects accurate and correct.—HOLTON 
be im ¥. HOLTON, Ga., 25S. E. Rep. 468. 
tannon 8. ASSIGNEE FOR CREDITORS.—Except as authorized 
io Bldg. by statute, the assignee under a voluntary assignment 
; forthe benefit of creditors may not assert rights be- 
n fines. Yond those which the assignor might assert in the 
1 lastly, absence of the assignment, the assignee, except as 
es inci- : otherwise provided, representing the assignor, and not 
Ass00., the creditors. LANCASTER COUNTY BANK V. GILLILAN, 





25 Ohio Neb.,68N. W. Rep. 352. 

{, ASsiGNMENT — Construction. — A written assign- 
Ment of “all the claims” of the assignor against a 
Mmed debtor, arising upon certain loans made by the 
“signor to the debtor, operates to pass to the assignee 
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all choses in action falling within this description, in- 
cluding promissory notes held by the assignor against 
the debtor at the time the assignment was made.—VAN 
PELT V. HURT, Ga., 25S. E. Rep. 489. 

5. ASSIGNMENTS FOR CREDITORS — Validity — Mort- 
gages.—The Oregon statute declaring invalid general 
assignments for creditors, unless made for all cred- 
itors alike (Hill’s Laws, ch. 28, § 3173), does not prevent 
an insolvent debtor from preferring one creditor to 
another, and does not apply to or invalidate a mort- 
gage made by an insolvent to trustees to secure certain 
creditors therein named, even though the ultimate 
effect of the mortgage may be to distribute the whole 
of the insolvent’s estate to such creditors, in the same 
manner as if an assignment had been made in the 
mode interdicted by the statute.—BEALL v. COWAN, 
U.S.C. C. of App., 75 Fed. Rep. 139. 

6. ATTACHMENT—Disposing of Property.—Though a 
mortgage by an insolvent coporation to its president, 
of substantially all its property, may be ineffectual to 
give him a preference, as against its creditors, it does 
not authorize an attachment on the ground that the 
corporation has disposed of its property with intent to 
defraud its creditors (Comp. Laws, § 4995, subd. 5); the 
evidence of the corporation that it was executed in 
good faith and for money advanced, and without any 
intent to defraud, not being overcome.—TREBILCOCK 
v. BiG MissouRI MIN. Co., 8. Dak., 68 N. W. Rep. 331. 

7. ATYACHMENT—Motion to Discharge.—Under a mo- 
tion to discharge an attachment on the ground that 
writ was improperly issued, the questions whether de- 
fendant owed a part of the amount claimed, and 
whether another portion of the indebtedness claimed 
was due, which go to the merits of the main action, 
cannot be tried.—OMAHA UPHOLSTERING CO. Vv. CHAU- 
VIN-FANT FURNITURE CO., Mont., 45 Pac. Rep. 1087. 

8. CARRIERS—Injury to Passenger.—A shipper of live 
stock, who receives from the railroad company under- 
taking the transportation of such stock a free pass to 
enable him to care for his stock in transit, assumes 
such risks and inconveniences as necessarily attend 
upon caring for such stock; and, modified accordingly, 
the liability of the railroad company to such shipper 
for personal injuries by him sustained by reason of the 
negligence of its employees is that of acommon car- 
rier for hire.—MIssouRI Pac. Ry. Co. Vv. TIETKEN, 
Neb., 68 N. W. Rep. 336. 

9. CONSTITUTIONAL Law — Obligation of Contracts— 
Municipal Ordinances.—A State statute authorized a 
town to construct waterworks, and also to contract 
with third parties for a water supply. The town 
adopted the latter course, and granted to a corpora- 
tion a right to construct waterworks, and supply the 
town on certain conditions. After the water company 
had constructed an adequate plant, and was prepared 
to comply with its contract in all essentials, the town 
passed a vote to itself construct a waterworks plant: 
Held that, as this action was taken under authority of 
the State statute, it was, in effect, an act of the State, 
which impaired the obligation of the previous con- 
tract with the water company, contrary to the con- 
stitution of the United States. - WESTERLY WATER- 
WORKS Vv. TOWN OF WESTERLY, U. 8. OC. O. (R.I.), 75 
Fed. Rep. 181. 

10. CONSTITUTIONAL LAw—Special Laws.—The act of 
1873 (Gen. St. 207), providing for the incorporation of 
building and loan associations, and, among other 
things, exempting such associations from some fea- 
tures of the general interest laws, is not violative of 
that section of the constitution which prohibits the 
legislature from passing any local or special law re- 
gulating the interest on money, or granting to any 
corporation, association, or individual any special 
privilege, immunity, or franchise.—LIVINGSTON LOAN 
& BUILDING ASSN. V. DRUMMOND, Neb., 68 N. W. Rep. 
374. 

11. CONTEMPT—Kefusal to Obey Decree.—Attachment 
as for contempt cannot issue against an administrator 
for his failure to obey a decree ordering him to pay to 
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his co-administrator a sum of money found to be due 
the latter on settlement of the estate, where it appears 
that defendant administrator has not such sum in hi§ 
possession, and is unable to obtain the same.—IN RE 
JARAMILLO, N. Mex., 45 Pac. Rep. 1110. 

12. CONTRACTS—Acceptance of Overdue Payments.— 
Where time is made the essence of acontract, and a 
forfeiture is provided in case of default, the acceptance 
of part of overdue payments on the contract is a 
waiver of the right to declare a forfeiture as to all de- 
faults in payments then existing.—WHITE V. ATLAS 
LUMBER Co., Neb., 68 N. W. Rep. 359. 

13. CORPORATION — Estoppel to Deny Corporate Ex 
istence.—When a party contracts with, and sues and 
obtains judgment against, an imperfectly organized 
corporation, he is estopped from denying its corporate 
existence, and is precluded from recovering from its 
members individually, as if they were partners, upon 
the same indebtedness. — NEBRASKA NAT. BANK OF 
YORK V. FERGUSON, Neb., 68 N. W. Rep. 370. 

14, CORPORATIONS—Dissolution—Assumption of Debts 
by Successor.—The purchase of part of the assets of a 
copartnership or corporation by a new corporation 
organized by the members of the old corporation or 
copartnership does not raise aconclusive presump- 
tion, against the new corporation, that by its purchase 
it assumed or became liable for the debts of the old 
corporation or copartnership, notwithstanding the 
fact that the new corporation engaged in, and con- 
tinued to carry on, the business in which the old cor- 
poration or copartnership had been engaged. Such 
facts, at most, raise a rebuttable presumption that the 
new corporation assumed the liabilities of the old 
corporation or copartnership.—CAMPBELL V. FARMERS’ 
& MERCHANTS’ BANK OF ELK CREEK, Neb., 68N. W. 
Rep. 344. 

15. CORPORATION — Notice to Officer. — Notice to one 
who is secretary, book-keeper, and director of a cor- 
poration, that a note given by it had been assigned, is 
notice to the corporation.—LOVE Vv. ANCHOR RAISIN 
VINEYARD CoO., Cal., 45 Pac. Rep. 1045. 

16. CRIMINAL LAW—Assault with Intent to Murder.— 
An instruction, on atrial under an indictment charg- 
ing an assault with intent to murder, that all the pros- 
ecution need prove, to warrant a verdict of guilty, is 
enough to satisfy the jury that defendant made an as- 
sault with a deadly weapon, and that such assault was 
with “intent to inflict a bodily injury,” is erroneous.— 
TERRITORY V. VIGIL, N. Mex., 45 Pac. Rep. 1117. 


17. CRIMINAL Law—Homicide— Degrees.—Where the 
evidence shows murder in the first degree or ex- 
cusable homicide, and proper instructions have been 
given on these degrees, an instruction requiring a ver- 
dict either of guilty of murder in the first degree or 
not guilty is proper. — SANDOVAL V. TERRITORY, N. 
Mex., 45 Pac. Rep. 1125. 


18. CRIMINAL LAW—Witnesses—Accomplices.—W here 
accomplices, who, though previously convicted of 
crime, have been restored to competency as witnesses 
by pardon, appear as witnesses for the State, they 
may, on cross-examination, be required to state the 
nature of, and facts in connection with, previous 
crimes of which they had been convicted or charged, 
in order to impeach their credibility. —TERRITORY V. 
CHAVEZ, N. Mex., 45 Pac. Rep. 1107. 

19. CRIMINAL PRACTICE — Perjury — Indictment.—An 
indictment for perjury need not aver matters, in de- 
tail, showing how the question in relation to which 
the testimony was given became material; but it is 
enough to set out the question, and aver generally 
that it was material.—TERRITORY V. LOCKHART, N. 
Mex., 45 Pac. Rep. 1106. 

20. DEED—Delivery and Acceptance.—A plea filed by 
one named asa granteein adeed, alleging that the 
same had been ‘‘executed” by a deceased person, does 
not necessarily aver that the deed had been signed, 
sealed, and delivered to such grantee; and where it 
appears from other allegations in the plea that the 





word “executed” was used not in its strict, tech " 
sense, but inthe sense of the word “signed,” the plea 
should not, in any event, be treated asa conclusive 
admission by the defendant that the deed in question — 
had been actually delivered to and accepted by him, 
nor as rendering him liable to comply with conditions 
inserted therein for the benefit of other persons.—Bpp. 
FINGTON V. THOMPSON, Ga., 25S. E. Rep. 516. 

21. DOMICILE — Change—Evidence.—The question of © 
a change of domicile is mostly one of intention with 
the party, as to which his declarations must control, 
unless overthrown by acts inconsistent with them, To" 
effect a change of domicile there must be (1) residengg 
in the new locality, and (2) intention to remain there, | 
—CHAMBERS V. PRINCE, U. S. C.C. (W. Va.), 75 Fed, | 
Rep. 176. ; 

22. EMINENT DOMAIN — Measure of Damages.—Whils : 
the jury should not, in assessing damages in favor of 
a property owner upon the appropriation of land for 
right of way purposes bya raiiroad company, take 
into consideration, asa distinct element of damage, 
such remote contingencies as the frightening of horses 
and injury to persons and property by passing trains, 
such matters are proper subjects of inquiry in determ 
iningto what extent, ifat all,the value of the Prop. 
erty in question has been impaired by the constrae” 
tion and operation of the road.—CHIcaGo, B. &Q.B. 
Co. V. SHAFER, Neb., 68N. W. Rep. 342. 4 

23. Equity — Jurisdiction to Protect Persons under 
Mental Disability.—A court of equity has jurisdiction” 
to entertain an action brought by next friends, in the 
name and behalf of a person of weak mind, who is 
mentally incapacitated by disease, decrepitude, or 
other infirmity, though not in such a condition as to | 
be adjudged a lunatic by the special tribunal provided — 
by law for such purpose, to set aside conveyances, and — 
to protect such person from the undue influence and ~ 
fraud of others, though the nominal plaintiff denies 
the incapacity, and repudiates the acts of those bring: | 
ing the suit.—EDWARDS V. EDWARDS, Tex., 368. W. 
Rep. 1080. ae: 

24. EVIDENCE — Declarations — Pedigree.—The rule 
permitting a resort to hearsay evidence in cases of — 
pedigree extends only to the admission of declara ~ 
tions by deceased persons who were related by blood — 
or marriage to the person in question, and not ; 
declarations by servants, friends, or neighbors.— — 
FLORA Vv. ANDERSON, U.S. C.C. (Ohio), 75 Fed. Rep. ~ 
217. 

25. EXECUTION — Exemptions — Assets of Insolvent 
Firm.—Since the assets of an insolvent firm constitute 
atrust fund for the benefit of partnership creditors, 
the individual partners cannot avail themselves of 
Laws 1886-87, p. 77, §19, exempting from levy and salé 
property ofa limited value owned by the head of & © 
family who is not the owner of a homestead, but can 
only claim such exemption from the surplus remail- | 









































ing in the hands of the assignee after paying the part © 


nership debts.—IN RE SPITZ, N. M., 45 Pac. Rep. 1122. 


26. FRAUD—Burden of Proof.—As a general rule, one ~ 
who attacks an instrument signed by himself, al- 
leging that it does not contain or express what he in- 
tended it should contain, and believed it did contain, 
and that his signature to it was procured by the fraud ~ 
of the other party, carries the burden of proving that 
these allegations are true.—ROBINSON V. DONAHOO, 
Ga., 258. E. Rep. 491, 

27. FRAUDULENT CONVEYANCES — Suit against 
Grantee’s Heirs.—The heirs of one who received # — 
conveyance of real estate, without paying any col 
sideration, and merely for the purpose of enabling the 
grantor to defraud his creditors, have no right to hold. 
the property, as against such creditors.—FARRAR V- 
BERNHEIM, U.S.C. C. of App., 75 Fed. Rep. 136. 

28. INJUNCTION—Trespass.—Under Code Civ. Proc. § 
526, *bermitting an injunction when it appears during 
the litigation that defendant is doing, or threatens t0 
do, some act respecting the subject of the action ip 
violation of plaintiff's right, and tending to render the ~ 
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judgment ineffectual, ‘a preliminary injunction will is- 
_ gue to restrain an insolvent defendant from removing 
hay from the land of plaintiff’s testator and feeding it 
tohis cattle.—ROHRER V. BABCOCK, Cal., 45 Pac. Rep. 
1054. 

2%. INJUNCTION — Trespass.—The foundation of the 
_ jurisdiction in a court of equity to issue an injunction 
jp aid of a trespass isthe probability of irreparable 
injury, the inadequacy of pecuniary compensation, or 
the prevention of a multiplicity of suits. It is not 


Control, enough thatthe injury complained of is merely nom- 
hem. To” inal, theoretical, or is apprehended, even though an 
esidence action at law might be maintained; but, to justify the 
in there, interposition of this summary power of injunction of a 
» 15 Fed” court of equity, there must bea cause to fear sub- 
stantial, serious, and irreparable damage, for which 
-—While courts of law would furnish no adequate relief, and 
favor of the complaint should show facts to justify this con- 
land for @ clusion. —MCGREGOR V. SILVER KING MIN. Co., Utah, 45 
ny, take Pac. Rep. 1091. 
damage, HB 3. INSOLVENCY — Execution Liens.—Where property 
of horses isin the sheriff's custody under execution levy at the 
§ trains,” | time ofthe adjudication of insolvency of the execu- 
| determ tion debtor and the appointment of a receiver, the lien 
he prema thereon of the execution creditor, and his right to 
onstrates compel a sale thereof in satisfaction of his judgment, 
-&Q.R are not affected by the insolvency proceeding.—WaRD 
@ y.HmALY, Oal., 45 Pac. Rep. 1065. 
edie $1. INSOLVENCY — Trust Fund Doctrine.—The prop- 
s, in the” erty of an insolvent, either person or partnership, is 
wha is notatrust fund,in the hands ofthe debtor, in favor 
tude, e of creditors, in the true sense of the words “trust 
on as to fund.” The creditors do not, merely because of such 
yrovided relation to the debtor, have any recognizable or en- 
ces, and forceable lien on the property of the debtor, nor is 
nee and there any trust character attaching to it which inter- 
f denies feres with a bona fide sale of it by the debtor.—CRITES 
se bring. y. HarT, Neb., 68 N. W. Rep. 362. 
36 S. We ' $2. INSURANCE — Rescission of Contract.—No consid- 
q eration is essential to the rescission of asimple ex- 
The rule @™ ecutory contract (that is, one which has not been acted 
cases of upon), other than a mutual agreement ofthe parties 
declara- that it shall no longer bind either ofthem. The con- 
y blood sideration on the part of each is the other’s renuncia- 
| not to tion.—CRUTCHFIELD V. DAILEY, Ga., 258. E. Rep. 526. 
hbors.— 33, LIFE INSURANCE — Rescission.—One who has in- 
d. Rep. sured his life for the benefit of another cannot, after 
the beneficiary has acquired a vested right by the de- 
solvent livery of the policy, rescind the policy and recover 
nstitute premium paid, without tender of release from the 
editors, beneficiary, even where rescission can be compelled 
elves of and does not require consent of the insurer.—JURGENS 
a @ ¥.New York Lire Ins. Co., Cal., 45 Pac. Rep. 1054. 
but can #4. MASTER AND SERVANT — Fellow-servants.—As a 
remain- — general rule, a conductor in charge of a regular pas- 
he part: senger or freight train, and having, as such conductor, 
ue. “@ fullcontro! of its movements, is not, while in the per 
ule, one formance of his usual and ordinary duties with refer- 
‘elf, al- ence thereto, a fellow-servant of an engineer, fireman, 
t he in- or brakeman working under his orders. Under such 
ontain, Circumstances the conductor isthe vice-principal of 
,e fraud the railroad company or of receivers operating it un- 
ng that der the orders of a court.—SPENCER V. BROOKS, Ga., 
AHOO, 3S. E. Rep. 480. 

%. MasTER AND SERVANT—Injury—Negligence.—The 
against Regligence of a foreman and manager, under whose 
sived & direction and superintendence a steam shovel was set 
by con- uoand put to work, in failingto have akey putin a 
ling the pin tohold itin place, which defect he knew of, or 
to hold. should have known of, and by reason of which a 
:RAR V- bucket fell from it onto an employee werking with the 


Shovel, is the negligence of the master.—HIGGINS V. 
WILLIaMs, Cal., 45 Pac. Rep. 1041. 


Proc. § 
%. MasTER AND SERVANT — Payment for Services.— 


during 


tens to An agreement to pay for services rendered and ac- 
tion in eepted is presumed unless the parties are members of 
der the the same family or near relatives.—HaY V. PETERSON, 


Wyo., 45 Pac. Rep. 1073. 





37, MINES AND MINING—For Statutory Period.—In an 
action to quiet title to mineral lands, where plaintiff 
relies on a location by a certain person, he may prove, 
without having averred, that such person was a citi- 
zen of the United States, or had filed a declaration of 
intention to become such, and was therefore compe- 
tent, under Rev. St. U. 8. § 2319, to muke the location. 
—ALTOONA QUICKSILVER MIN. CO. V. INTEGRAL QUICK- 
SILVER MIN. Co., Cal., 45 Pac. Rep. 1047. 

38. MORTGAGE FORECLOSURE—Receiver of Rents and 
Profits.—A stipulation in a mortgage that, upon the 
institution of foreclosure proceedings, a receiver of 
the rents and profits may be appointed on the applica- 
tion of the mortgagee, is contrary to the public policy 
of Oregon; as shown bythe statute which provides 
that a mortgage of real property shall not be deemed a 
conveyance, so as to enable the mortgagee to recover 
possession without a foreclosure and sale according to 
law. Therefore the appointment of areceiver under 
such a stipulation is void.—COUPER V. SHIRLEY, U. 8. 
C. C. of App., 75 Fed. Rep. 169. 

39. MORTGAGE — Power of Sale.—Although a mere 
recital ina power of sale, contained ina mortgage 
given to secure the payment of money, that such 
power is coupled with an interest, would not of itself 
make it such a power, yet where the mortgagor 
plainly and unequivocally stipulated in the mortgage 
itself that the power of sale should be irrevocable, 
and thus, upon a valuable consideration, made the 
power a part ofthe contract given as security fora 
debt, and conferred it forthe purpose of effectuating 
that security, he was bound by the terms of this con- 
tract, and could not himself revoke the power of sale. 
This is true, irrespective of the question whether, in 
the absence of such a stipulation, the power would be 
irrevocable by the mortgagor while in life, or whether 
it would, by his death, be ipso facto revoked.—RayY V. 
HEMPHILL, Ga., 258. E. Rep. 485. 

40. NATIONAL BANKS — Insolvency — Assessment 
against Shareholders.—A holder of stock in a national 
bank is not entitled to offset against an assessment 
ordered by the comptroller upon his stock the amount 
of his deposits at the time the bank became insolvent. 
—WIDGATE V. ORCHARD, U. S.C.C. of App., 75 Fed. 
Rep. 241. 

41, NEGOTIABLE INSTRUMENTS—Notice of Protest.— 
All persons liable as indorsers upon a note or bill of 
exchange, as distinguished from mere sureties by in- 
dorsement, if the paper indorsed be payable, or in- 
tended to be negotiated, at a chartered bank, are en- 
titled to protest and notice of non-payment. A person 
who merely writes his name on the back of sucha 
paperto guaranty its payment, but whose indorse- 
ment is neither essential to nor proper in the due 
transmission of title in the course of negotiation, isa 
surety only, and is not entitled to notice as an in- 
dorser.—SIBLEY V. AMERICAN EXCH. NaT. BANK, Ga., 
258. K. Rep. 470. 

42. NEGOTIABLE INSTRUMENT—Payment by Note.— 
The giving of his promissory note fora portion of an 
antecedent indebtedness of the maker will not be 
regarded as a payment or extinguishment of such in- 
debtedness, in the absence of an understanding to 
that effect by the parties to such transaction.—BRaD- 
BURY Vv. VAN PELT, Kan., 45 Pac. Rep. 1105. 

43. OFFICERS—Lieutenant Governor—Appointment to 
Vacancy.—Under Const. art. 5, § 15, providing that a 
lieutenant governor shall be elected at the same time 
and place as the governor, and Const. art. 5, § 8, au- 
thorizing the governor, when a vacancy occurs in any 
office for the filling of which no provision is made by 
the constitution, to fill such vacancy by granting a 
commission, which shall expire at the end ofthe next 
legislature, or at the ‘‘next election by the people,” 
one appointed by the governor to fill a vacancy in the 
oftice of lieutenant governor for the filling of a va- 
cancy in which there is no special constitutional pro- 
vision will bold office till the next gubernatorial elec- 
tiou.—PEOPLE V. BUDD, Cal., 45 Pac. Rep. 1060, 
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44, PARTNERSHIP—Actions at Law Between Partners. 
—One partner cannot sue his copartner at law to re- 
cover an amount alleged to be due from defendant by 
reason of partnership transactions, until a final set- 
tlement has been effected, showing the amount due; 
the only remedy prior to such settlement being a suit 
in equity for a dissolution of the firm and for an ac- 
counting.—WILLEY V. RENNER, N. M.,.45 Pac. Rep. 
1132. 

45. PARTNERSHIP DEBT—Payment by Note.—Where a 
partnership composed of two persons was indebted 
upon an open account, and on the day the partnership 
was dissolved one of the partners, with the knowledge 
and consent of the other, mailed his individual prom- 
issory note to the creditor for the purpose of settling 
the account, this, of itself, would not be a payment of 
the account, unless the note was accepted as such by 
the creditor.—NORTON V. PARAGON OIL CAN Co., Ga., 
25S. E. Rep. 501. 


46. PARTNERSHIP—Mortgage of Partuer’s Interest.— 
In pursuance of an agreement between M and §, part- 
ners, and T,that S should sell out his interest to T, 
who should thereupon form with M a new firm, the 
sale was made, the interest of S in partnership r2al es- 
tate conveyed to T by deed describing it as an undi- 
vided half of certain land, a mortgage given thereon 
by T to S to secure the purchase money, and thereaf- 
ter,onthe same day, a partnership formed between 
M& T, the latter contributing thereto the property 
thus acquired: Held,that there being no fraud in the 
transaction, it being known by M that the property 
contributed by T was burdened with such mortgage, 
and it being recorded, it could not be treated as a 
mortgage of the interest of T in the new firm, so as to 
be deferable to an ajustment of the accounts between 
M and T, as partners, or to the debts of the firm of M 
and T, though the latter were to a large extent for 
money used in paying the debts of the old firm.— 
BEECHER V. STEVENS, U. 8. D. C. (Conn.), 75 Fed. Rep. 
125. 

47. PARTNERSHIP — Powers of Partner.—It being 
within the scope of legitimate business of a mercantile 
partnership to raise money by making and negotiat- 
ing promissory notes, a member thereof has the power 
to exchange a promissory note of the partnership for 
the promissory note of another of like amount, the 
-proceeds of which are intended for use in carrying on 
the partnership business.—MORRIS V. MADDOX, Ga., 25 
8S. E. Rep. 487. 


48. PLEADING—Effect of Amendment.—Admissions in 
an original answer cannot be used against defendant 
after the filing of an amended answer omitting them. 
—RALPHS V. HENSLER, Cal., 45 Pac. Rep. 1062. 


49. PLEADING—Motion to Require a Reply.—Usually 
a motion by defendant for the court to require plaint- 
iff, under Comp. Laws, § 4918, to reply to new matter 
contained inthe answer, should be granted, because 
the system of practice in use is designed to limit and 
define issues so far as practicable. — CORNWALL V. 
MCKINNEY, 8. Dak., 68 N. W. Rep. 333. 


50. PLEDGE OF MORTGAGE—Foreclosure.—A pledgee 
of mortgage notes as collateral security, under an as- 
signment which gives him the right, on default, to 
realize on the same by sale, but does not restrict him 
to that method, may either sell them, or, under Civ. 
Code, § 3096, which gives a pledgee of any evidence of 
debt the right to realize on it only by collection, be 
may realize on them by foreclosing the mortgage se- 
curing them, which, incidentally with them, passed 
into pledge.—MCARTHOR V. MAGEH, Cal., 45 Pac. Rep. 
1068, 

51. REPUGNANT PROVISIONS IN CONTRACT.—Where the 
application provided that, in case of death by suicide, 
the contract should be “null and void,” but the by- 
laws of the association, which were made a part of the 
contract, declared that in case of suicide “sane or in- 
sane,” the certificate should be void, except that the 
beneficiary should be entitled to the amount paid in, 





but that the board of directors might, at their, 
waive this provision, and pay in full, held, thay 
was no such repugnancy between these provigig 
to render the latter wholly nugatory, and 
were construed to apply to a suicide while 
most that could be claimed for plaintiff was 
provision inthe by-laws for liability for theg 
paid in should prevail.—ZIMMERMAN V. Mago 
ASS8’N OF Dakota, U.S.C. C. (Neb.), 75 Fed. 


52. RES JUDICATA. — A judgment upon the 
against the defendant, an overseer of high 
the removal, under color of his office, of a fe 
ated on the plaintiff’s land—the sole defense 
existence of an alleged public road at locus ing 
iu the absence of fraud, a bar to a subsequent 
ing by the successor in office of the former, inj 
of the public, to restrain the threatened ob 
of such alleged highway, in which the rights 
parties depend upon the facts put in issue 
former action.—HOLSWORTH V. O’CHANDER, 
N. W. Rep. 334. 


58. STATUTES — Enactment — Constitutional § 
Where the legislative journals are silent as tot 
servance of any constitutional requirement # 
passage of bills, it will not be presumed that 
quirement was disregarded.—HALE v. Mo6 
Cal., 45 Pac. Rep. 1049. 


54. TELEGRAPH COMPANIES—Liability for-No 
ery.—A telegraph company is liable for failu 
liver a message which it received, with the pay 
for, to be delivered three miles beyond §, the 
agent receiving it for transmission was mi 
supposing the company had an office at 8.— 
UNION TEL. CO. V. HARGROVE, Tex., 36 8. Wil 
1077. a 


55. TENANCY IN COMMON—Recovery of Rents- 


right of atenant in common to recover rents fra 
cotenant, who has excluded him from posse 
not affected by the fact that, but for the inel 
the land by the tenant in possession, it would 
produced any rents.—STEPHENS V. TAYLOR, Tex, 
W. Rep. 1083. : 

56. TROVER—Vendee of Cotenant.—While an 
of trover will not, as a general rule, lie in favo Y 
of several tenants in common against a coteni 
the reason that the possession of one is the posse 
of all, yet such an action will lie against the 
a cotenant who sold and delivered the entire J 
without the consent of the other common 0 
KING V. NEEL, Ga., 25S. E. Rep. 513. 5 

57. Usury—Retention of Commission.—Althougl 
maximum legal rate of interest was reserved 
given loan, the mere fact that the lenders 
charged the borrower an additional sum asae 
sion for making the loan did not render thet 
tion usurious as to the lender, when he did 
thorize such charge, had no knowledge of the 
and did not share in the commission.—M¢ 
CAMAK, Ga., 25S. E. Rep. 493. 

58. WItLL—Constructions.—Testator gave propem, 
his wife ‘‘for the remainder of her life. Thenit 
be sold, and the proceeds divided between my 
ing brothers and sisters:” Held, that the di¥ 
to be, not among the brothers and sisters suT¥ 
the death of testator, but at the time for distrib 


—IN RE WINTER’S EsTATK, Cal., 45 Pac. Rep. 106% 


59. WILLS—Execution—Attestation.—Section 
23, Comp. St., construed and held: (1) Notto 
the words composing the name of an illiterate 
to be written at the end of his will, either by I! 
or by some persou by his direction. (2) If the t# 
tor, being of sound mind, and with the intent 
making a will, voluntarily made an X mark, cos 
other character which he intended and ade 
and for his signature, it satisfied the statute 
signing. (3) Not to require the witnesses toa™ 
subscribe it at the express request of the 


THOMPSON V. THOMPSON, Neb., 68 N. W. Rep. 87 
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